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Kiddushin daf 74

The Ne’emanus of the Dayan
בקידושין דף ע"ג: תנו רבנן, נאמנת חיה לומר זה כהן וזה לוי, זה נתין, וזה ממזר וכו'. נאמן בעל מקח לומר לזה מכרתי ולזה לא מכרתי וכו'.

ובדף ע"ד. נאמן דיין לומר לזה זכיתי ולזה חייבתי. במה דברים אמורים שבעלי דינים עומדים לפניו, אבל אין בעלי דינים עומדים לפניו, אינו 
נאמן. וניחזי זכותא מאן נקיט. לא צריכא, דקריע זכותייהו. וניהדר ונידיינינהו, בשודא דדייני.

-א-

Whether the ne’emanus of the midwife merchant  
and Dayan is min haTorah or mideRabbanan

It is the responsibility of the Dayan and the merchant to be 
accurate / Whether a single testimony is believed when there 
is no likelihood of ’bidedami’ / That two Dayanim are believed 
together as testimony even to challenge two witnesses / 
Ne’emanus instituted by the Rabbanan / A distinction between 
the ne’emanus of the Dayan and the ne’emanus of the merchant

רש"י, פני יהושע, שולחן ערוך, אמרי בינה, ר"ן, שיטה לא נודע למי

The general rule in the Torah is that a single witness 
is only believed in his testimony with regards to issurim, 
however when it comes to monetary matters, we only 
rely on the joint testimony of two witnesses or more. We 
learn in our Gemara several exceptions to this rule and 
each one needs explaining accordingly. The reliability 
of a witness is known as ‘’ne’emanus’, and the witness is 
’ne’eman’, believed.

Rashi1 writes that the ne’emanus of the merchant to 
say to whom he sold, is based on his responsibility to 
his customers to make sure they receive the correct 
merchandise. Therefore, we presume the accuracy of his 
testimony.

Similarly2, it is the Dayan’s responsibility to ensure 
the correct carrying out of justice all the time that they 
are still standing in front of him. Therefore, he is believed 
within the boundaries of his responsibilities. 

The P’nei Yehoshua3 clarifies this reason, that the 
entire rule that a single witness is not relied upon in 

Torah law, is because when he is alone in his testimony, 
the Torah assumed that he may not convey the accurate 
facts as he sees them, rather he adds his own conclu-
sions, this is known as ’bidedami’, a supposition. The 
testimony in the Torah requires an accurate report of the 
facts that were seen so that the Dayanim can draw their 
conclusions based on his testimony.

However, when two witnesses corroborate each other 
with their testimony, this worry falls away, and therefore 
the Torah lay down a rule that two witnesses are deemed 
reliable to testify.

In these specific cases, Chazal saw that the likelihood 
of the witnesses draw their own conclusions is very low 
and therefore they instituted that their testimony be 
relied upon as is the testimony of two witnesses whose 
testimony also does not bear this weakness.

The Tur and Shulchan Aruch4 write that the rules of 
this Gemara apply to a single Dayan or merchant, how-
ever if two Dayanim or two merchants testify to whom 
the goods belong, we can rely on their testimony more 
than that of two uninterested witnesses. The source for 
this ruling is in the Shu”t haRosh5.

The Imrei Binah6 explains that the Rosh must under-
stand that the reliability of the testimony of the Dayan in 
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Shabbos Daf Lamed Ches

L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.

Kiddushin daf 74
The Ne’emanus of the Dayan

Notes

[1] Sefer Shaarei Torah17 brings a Shu”t haRosh18 that our reliance 
on the midwife is acceptable min haTorah, as we learn out the 

reliance on the midwife from the halachah of ’yakir’, that the father 
is always believed regarding the legitimacy of his children. Chazal 
understood the reasoning of the Torah for yakir, is that the father is 
the main reliable source of this information. Similarly, the midwife, 
who is also our only source of information from the time of birth, 
is believed min haTorah. This follows the reasoning of the Ran, with 
the additional source from yakir.

Why does the Dayan not have ne’emanus once they have left Beis Din, 
using a migu that he could claim that he had not yet issued a verdict

רשב"א שער משפט

[2] The Rashba19 asks, that the Dayan has an avenue of ne’emanus 
even after the baalei din have left the Beis Din. He poses that if 

there are witnesses to the verdict, we should not need to rely on the 
Dayan as we can ask the witnesses. And if there are no witnesses, 
the Dayan could claim that he had not yet issued a verdict and it is 
now that his verdict is being issued according to his claim.

He answers that since the two baalei din agree that there was 
already issued a ruling, the Dayan cannot claim to the contrary, 
since their acceptance of the ruling is like witnesses as we know 
’hodaas baal din k’meiah eidim dami’, one who testifies to his own 
detriment is always believed [at least regarding monetary matters].

The Shaar Mishpat20 offers an alternative answer to the ques-
tion. Since the whole ne’emanus of the Dayan in his testimony is 
mideRabbanan, Chazal did not allow to build on this further and 
to introduce a migu in order to believe him even when the litigants 
are not standing in the Beis Din.

He adds, that according to the explanation given by Rashi, that 
he is careful to remember the ruling all the time that they are still 
standing in front of him, after they leave, there is a new worry that 
he could have already forgotten the ruling he gave, and therefore 
the migu is not effective. Migu can only render him a ne’emanus in a 
case where we suspect him as a liar, but if we suspect that he forgot, 
his testimony is worthless and he cannot be helped by a migu.

When the litigants appoint a third-party moderator does he share the 
ne’emanus of a Dayan / Whether his ne’emanus would be min haTorah 

or mideRabbanan

אמרי בינה

[3] The Imrei Binah adds, that according to the Shitah Lo Noda 
L’mi, we can draw a parallel to the halachah of ’shalish’, a third-

party moderator who has ne’emanus. Therefore, even if he is passul 
as a Dayan, such as a relative of one or both of the litigants, since 
they accepted his ruling, he is believed as a shalish.

Furthermore, the Rashbash21 writes that even a non-Jew is 
believed when appointed as a shalish, so too in such a case he is 
believed as to what his ruling was, since this is what they agreed 
between themselves.

However, regarding the reliability of the aforementioned shal-
ish, there is a disagreement amongst the Rishonim. The Rashba22 
gives an implication that the shalish is believed min haTorah, how-
ever the Baal Hatrumos23 rules that his appointment is similar to 
that of ’ne’eman alai abba’ that a litigant can accept his own father 
as a   Dayan, about which Tosfos24 rule that this works only mid-
eRabbanan. If so, we must reevaluate the status of a non-Jewish 
moderator to confirm whether Chazal extended this allowance of 
relatives even for non-Jews.

or merchant in the Gemara is valid min haTorah, as if it 
would be a mideRabbanan reliability, using the power of 
Chazal to intervene in monetary matters, it would make 
no sense to believe them even when the two Dayanim 
are challenged by kosher witnesses.

If the source of their ne’emanus is min haTorah, it 
makes sense that the same power granted to the Dayan 
or merchant to be relied upon min haTorah, stands up 
even against two witnesses, assuming that there are also 
two Dayanim.

However, the Ran7 explains the ne’emanus of the 
midwife to be mideRabbanan, since generally she is the 
solitary witness at the birth, Chazal chose to give her 
comprehensive reliability as to the status of the child.

Similarly, says the Ran, Chazal relied on the Dayan 
and the merchant, who are usually the lone witnesses as 
to what transpired. [1]

The Rashba8 also explains the Gemara like the Ran, 
that their ne’emanus is mideRabbanan. [2]

However, the Shita Lo Noda L’mi9 distinguishes 
between the reliability of the Dayan and that of the 
merchant. When the litigants accepted him as a Dayan, 
included in this is their acceptance of his ruling, and on 
his later statements as to what the verdict was, all the 
time that they still stand before him.

However, for the merchant, this reason does not 
apply, and it is only for Rashi’s reason, that he is respon-
sible to ensure that the sale is concluded correctly, that 
he is believed. This, he concludes, is a reliance of the 
Rabbanan. See more on tis in the notes [3].
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-ב-

One who testifies based on someone else’s testimony,  
and the first witness denies it

A woman who claims that the Rav ruled her to be pure, and the 
Rav denies / Whether the Dayan can challenge the testimony of 
one of the litigants who claims that he won [in a case where they 
already left the Beis Din] / A distinction between testimony of 

the Dayan and a muchzak

קצות החושן, נתיבות המשפט

The Ketzos Hachoshen10 asks, that the Gemara in Kesu-
bos11 says that a woman who serves food to her husband 
ad she claims that a certain person separated the maaser 
for her, and later on, that person denied having done so, 
she is considered an ’overes al das’ a woman who will-
ingly causes her husband to sin, and she is not eligible for 
kesubah. The Gemara says that the same is true if she said 
that the Rav ruled for her that she is pure and permitted 
for her husband, and later the Rav denied this, she too 
loses her kesubah.

The Ran12 cites a Ramban13 that even though that up 
until the Rav challenges her statement, she is believed, 
however her reliability does not hold up if challenged by 
the source of her information, in this case her Rav. The 
Ran adds that the same is true for any testimony given 
over in the name of someone else and is later denied by 
that person. The Rashba disagrees and rules that two 
witnesses ae needed to effectively challenge his original 
testimony.

The Chelkas Mechokek14 writes that the opinion of the 
Rambam15 is in agreement with the Ran, and so too is 
the Rosh16. Further, this rule applies even with regards 
monetary testimony which normally requires two wit-
nesses, here is different since she is being challenged by 
the source of her testimony itself.

Knowing this, the Ketzos questions why the Dayan is 
not believed to challenge the litigants’ version of his own 

ruling, similar to the Rav ho can challenge the woman 
who conceived a ruling in his name.

The Ketzos answers, that in essence the Dayan is tes-
tifying on two points; Firstly, to which of the litigants he 
acquitted, and secondly for the other of them of them 
whom he did not acquit.

The special ne’emanus of the Dayan is only needed for 
him to be relied on for the acquittal of the one that he 
claims, as he can be challenged by the other litigant. But 
he is also believed to challenge that he did not acquit the 
other litigant.

Therefore, even though the Gemara states that the 
Dayan is only believed when the parties are standing in 
front of him, the Gemara is referring to full ne’emanus 
regarding the whole case.

But even after they have left, the Dayan is still believed 
to challenge their claims to say that he did not acquit any 
one of them, just as they re believed to challenge him.

However, the Nesivos Hamishpat disagrees with the 
premise of the Ketzos’ question. The scenario in the 
Gemara where the Rav challenged the testimony of the 
woman, is discussing the ne’emanus of the woman who 
is testifying as a single witness who is believed regard-
ing matters of issurim, ’eid echad ne’eman b’issurim’. On 
this premise, the Rav may also challenge the woman as 
he too is an eid echad, a single witness who is believed 
regarding issur.

However, in our Gemara, we are discussing a case 
where the parties are arguing over money, and the Dayan 
is testifying to whose benefit he ruled, this is a monetary 
matter, and the Dayan is not believed of he is testifying 
against the muchzak, the one who the money is assumed 
in his possession, and therefore the money remains in 
his possession.
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