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until they hear a demand to testify directly from the mouth of the plaintiff.


The Gemara answers: Mentioning the case of the plaintiff pursuing them was necessary for Shmuel, as otherwise it could enter your mind to say: Since the plaintiff is pursuing them, it is like the case of one who says to them directly to testify. Therefore, Shmuel teaches us that although the intent of the plaintiff is for them to testify, the witnesses are liable only if he tells them so explicitly.


The Gemara asks: But this too, we learn in the mishna: Liability to bring a sliding-scale offering for taking a false oath of testimony, how so? In a case where the plaintiff said to two witnesses: Come and testify on my behalf, and they replied: On our oath, etc., from which it can be inferred that if the plaintiff said this to the witnesses, yes, they are liable, and if he did not say this to the witnesses, no, they are not liable.


The Gemara rejects this: No proof may be cited from the mishna, as perhaps when the tanna states: In a case where the plaintiff said, he did not mean that this is the halakha only in a case where he specifically verbalized his demand that they testify; rather, the same would be true even if he conveyed his intent in a non-verbal manner.


As, if you do not say so and assert that the language of the mishna is precise and one is liable only if the oath was in response to a verbal demand, then as for the mishna (36b), which teaches with regard to a deposit: Liability to bring a guilt-offering for taking a false oath on a deposit, how so? In a case where the owner said to the bailee: Give me the deposit that belongs to me and is in your possession, would you say there, also, that if the owner said this to the bailee, yes, he is liable, and if he did not say this to the bailee, no, he is not liable? But doesn’t the verse “And deals falsely with his colleague in a matter of deposit” (Leviticus 5:21) indicate that the bailee is liable for any denial of the deposit at all, unrelated to the nature of the claim raised by the owner of the item?


Rather, it must be that when the tanna says with regard to the oath on a deposit: In a case where the owner said to the bailee, he did not mean that this is the halakha only in a case where he specifically verbalized his demand. Here too, with regard to the oath of testimony, the tanna did not mean that this is the halakha only in a case where the plaintiff specifically verbalized his demand.


The Gemara asks: What is this comparison? Granted, if you say that here, when the tanna says in the mishna with regard to the oath of testimony: In a case where the plaintiff said to two individuals, it is specifically in a case where the plaintiff verbalized his demand, one could explain that the tanna taught there, with regard to the oath on a deposit: In a case where the owner said, due to the fact that he employed that formulation here in the mishna. Tanna’im frequently employ uniform language in different cases, even though there are halakhic differences between them. But if you say that neither there with regard to the oath on a deposit is it specifically in a case where the owner verbally said, nor here with regard to the oath of testimony is it specifically in a case where the plaintiff verbally said, why do I need to teach: Said, said, in both instances?


The Gemara answers: Perhaps the tanna is teaching us the matter in the manner in which it typically occurs, as both a plaintiff and the owner of a deposit typically articulate their claims verbally. It may still be that if the demand was conveyed non-verbally, the witness is liable. Since there is no proof from the mishna, the statement of Shmuel is necessary to teach that if the demand is not articulated verbally, the witness is not liable for taking a false oath.


The Gemara notes that it is taught in a baraita in accordance with the opinion of Shmuel: In a case where the witnesses saw that the plaintiff was pursuing them, and they said to him: For what reason are you pursuing us; on our oath we do not know testimony on your behalf, they are exempt. And if it is with regard to an oath on a deposit, in a case where the owner is pursuing the bailee and he denies that the deposit is in his possession, the bailees are liable, as they are liable for any denial of the deposit at all, irrespective of the nature of the claim raised by the owner of the item.


§ The mishna teaches: If he administered an oath to them five times and they came to court and admitted that they had knowledge of the incident and testified, they are exempt. But if they denied knowledge of the incident in court as well, they are liable for each and every one of the oaths administered to them outside the court.


The Gemara asks: From where do we derive that it is specifically for denial in court that they are liable, and they are not liable for denial outside court?


Abaye said: It is derived as the verse states with regard to the oath of testimony: “If he does not utter it, he shall bear his iniquity” (Leviticus 5:1), from which it is derived: I said this halakha to you only in a place where, were this witness to utter his testimony, that other individual becomes liable to make a monetary payment, i.e., in court. He is not liable for denial in a place where his testimony would not render one liable to pay.


Rav Pappa said to Abaye: If so, say that it is not the denial but the oath itself; if it is taken in court, yes, he is liable, and if it is that which is not taken in court, no, he is not liable.


Abaye said to Rav Pappa: That should not enter your mind, as it is taught in a baraita that the verse: “And it will be when he is guilty of any one of these” (Leviticus 5:5), serves to render one liable to bring an offering for each and every instance when one repeatedly performs the transgressions for which one is liable to bring a sliding-scale offering. And if it enters your mind that one is liable only for an oath taken in court, is one liable for each and every oath? But didn’t we learn in the mishna: If he administered an oath to them five times before the court, and they denied knowledge of any testimony relating to the incident, they are liable for taking only one false oath. Rabbi Shimon said: What is the reason for this ruling? Since once they denied that they had any knowledge of the matter they can no longer retract that denial and admit that they have knowledge of the matter. Abaye explains: Rather, must one not conclude from it that one is liable for each and every oath taken outside court; but one is liable only if the denial is in court?


§ The mishna teaches: If both of the witnesses denied knowledge of the incident together, both of them are liable. The Gemara asks: But isn’t it impossible for two events to coincide precisely? By necessity, one denial must have preceded the other.


Rav Ḥisda said: In accordance with whose opinion is this mishna? It is in accordance with the opinion of Rabbi Yosei HaGelili, who says: It is possible for two events to coincide precisely.


Rabbi Yoḥanan said: Even if you say that the mishna is in accordance with the opinion of the Rabbis who disagree with Rabbi Yosei HaGelili, the mishna can be interpreted in a case where both of them denied knowledge of relevant testimony within the time required for speaking a short phrase, and the halakhic status of a pause or retraction within the time required for speaking a short phrase is like that of continuous speech. Although the two statements did not coincide precisely, their halakhic status is as if they did.


Rav Aḥa of Difti said to Ravina: After all, how long is the duration of: Within the time required for speaking a short phrase? It is an interval equivalent to the duration of the three-word greeting of a student to his teacher: Shalom alekha rabbi. Some say that it is a briefer interval, equivalent to the duration of the two-word greeting of a teacher to his student: Shalom alekha. According to either opinion, in the time that elapses until the two of them say: On my oath we do not know any testimony for you, it is an interval greater than the time required to utter those words. How, then, can the mishna be interpreted as referring to a case where they stated their denials within the time required for speaking those words? Ravina said to Rav Aḥa of Difti: The case in the mishna is one where each and every potential witness will issue his denial within the time required for speaking, starting from the end of the statement of the other.


§ The mishna teaches: If they denied knowledge one after the other, the first one who denied knowledge is liable, and the second one is exempt, as once the first witness denies knowledge of the incident, the second is an individual witness, whose testimony is not decisive, and he is exempt from the oath of testimony. The Gemara notes: The mishna is not in accordance with the opinion of this tanna, as it is taught in a baraita: In the case of one who administers an oath to one witness, the witness is exempt from bringing an offering for taking a false oath of testimony; and Rabbi Elazar, son of Rabbi Shimon, deems the witness liable to bring an offering. In his opinion, the second witness in the case in the mishna would be liable, not exempt.


The Gemara suggests: Let us say that they disagree about this: One Sage, the first tanna, holds: When one witness comes to testify, it is to render the one against whom he is testifying liable to take an oath, and that is the reason that he is coming, as one witness cannot render him liable to make a monetary payment. And one Sage, Rabbi Elazar, son of Rabbi Shimon, holds: When one witness comes to testify, it is to render the one against whom he is testifying liable to make a monetary payment, and that is the reason that he is coming. The tanna’im disagree whether denial by one witness constitutes a denial with regard to monetary matters.


The Gemara rejects this: And how can you understand their dispute in that way? Doesn’t Abaye say: All concede with regard to a witness in the case of a sota that he is liable for taking a false oath of testimony; and all concede with regard to witnesses in the case of a sota; and there is a dispute with regard to witnesses in the case of a sota. All concede with regard to one witness that he is not liable for taking a false oath of testimony because he cannot render another liable to make a monetary payment; and all concede with regard to a witness testifying on behalf of the claimant when his counterpart, the defendant, is suspect about the oath.


The Gemara suggests: Rather, all concede that when one witness comes to testify, it is to render the one against whom he is testifying liable to take an oath, and that is the reason he is coming. And here they disagree about this: One Sage, Rabbi Elazar, son of Rabbi Shimon, holds: A matter that causes financial loss is considered to have monetary value. Although the testimony of one witness does not render one liable for monetary payment, occasionally the party against whom he testified will prefer to pay rather than take the oath that the witness rendered him liable to take. In those cases, the testimony of one witness does in fact cause money to be paid. And one Sage, the first tanna, holds: A matter that causes financial loss is not considered to have monetary value.


§ With regard to the matter itself, Abaye says: All concede with regard to a witness in the case of a sota that he is liable for taking a false oath of testimony; and all concede with regard to witnesses in the case of a sota; and there is a dispute with regard to witnesses in the case of a sota. All concede with regard to one witness, and all concede with regard to a witness testifying on behalf of the claimant when his counterpart is suspect about the oath.


The Gemara elaborates: All concede with regard to a witness in the case of a sota that he is liable for taking a false oath of testimony in the case of a witness of impurity. This is referring to a case where the husband issues a warning to his wife in the presence of two witnesses that she may not enter into seclusion with a certain man and witnesses testify that she entered into seclusion with him, and one witness testifies that she engaged in intercourse with that man, as in that case the Merciful One accorded credibility to the witness, as it is written with regard to a sota: “And there is no witness against her” (Numbers 5:13), that she engaged in intercourse. From that verse it is derived that any witness that there is against her is sufficient to render her forbidden to her husband and enable him to divorce her without paying the sum stipulated in the marriage contract. Therefore, the witness who testified that she engaged in intercourse with that man is for all intents and purposes a witness to a monetary matter.


And all concede with regard to witnesses in the case of a sota that each witness is exempt from liability due to a false oath of testimony. This is referring to the case of witnesses of warning, who testify that the jealous husband warned his wife not to enter into seclusion with a certain man, as each witness is the cause of a cause of financial loss, not a direct cause of that loss. In order to lose payment of her marriage contract, in addition to the witnesses of warning, witnesses of seclusion would also be required, after which either a witness would testify that she engaged in intercourse or she would be required to drink the bitter water of a sota, either of which would confirm that she engaged in an adulterous relationship.

Talmud – Bavli – The William Davidson digital edition of the Koren Noé Talmud, with commentary by Rabbi Adin Steinsaltz Even-Israel (CC-BY-NC 4.0).
image1.png
e 9T WNSE




