[image: ]

www.daf-yomi.com
afchunk.xhtml
גיטין סד ע"א - Steinsaltz

or if there is one witness from the first pair of witnesses and one witness from the latter pair, and one additional witness joins with them as the second witness in both testimonies.


GEMARA: It was stated that there is an amoraic dispute in a case where a husband says that he handed the bill of divorce to another as a deposit for safekeeping and not to deliver it to his wife, and that consequently she is not divorced, and the third party [shalish], to whom the husband gave the document, says that he was serving as an agent for receipt and the husband gave him the document for the purpose of divorce. In such a case, who is deemed credible? Rav Huna says: The husband is deemed credible, and Rav Ḥisda says: The third party is deemed credible.


The Gemara elaborates: Rav Huna said that the husband is deemed credible, as, if it is so that he gave it to the third party for the purpose of divorce, he would have given the bill of divorce directly to her. Both husband and wife are in the same city. Why did he give it to a third party? Apparently, he merely entrusted him with the bill of divorce for safekeeping. And Rav Ḥisda said: The third party is deemed credible, as the husband himself deemed him credible by entrusting him with the bill of divorce.


Rabbi Abba raises an objection to the opinion of Rav Huna from a baraita in the Tosefta (Bava Metzia 1:10): The legal status of the admission of a litigant is similar to that of the testimony of one hundred witnesses, and the statement of a third party is deemed more credible than the statements of both of the litigants. How so? If this litigant, the creditor, says that the debtor owes him this sum, and that litigant, the debtor, says that he owes that lower sum, the third party to whom the debtor gave the money to pay the creditor is deemed credible to establish the sum of the debt. This contradicts the opinion of Rav Huna, who said that the husband, not the third party, is deemed credible.


The Gemara rejects that objection: A monetary debt is different, as it can be forgiven. Since one can forgive a monetary debt outright, he can also accept upon himself to abide by the statement of a third party as to the sum of the debt. Therefore, even if the third party deviates from the truth, because it is a case involving money, they accept his determination. However, no proof may be cited from that case to the matter of the bill of divorce, as there is no possibility of forgiveness with regard to ritual matters, e.g., divorce.


The Gemara asks: But isn’t it taught in another baraita: And likewise that is the halakha with regard to bills of divorce [gittin], i.e., the halakha is that the third party is deemed credible? The Gemara answers: The reference in the baraita is not to bills of divorce. Rather, the reference is to monetary documents [gittei mamon]. The Gemara asks: But isn’t it taught in another baraita: And likewise that is the halakha with regard to monetary documents [shetarot]? The fact that monetary documents are labeled as shetarot indicates that the term gittin refers to bill of divorce.


The Gemara rejects that proof: Are they, the two expressions, taught together? If there were a passage in one baraita that said: And likewise, that is the halakha with regard to gittin and documents, one could infer that the term gittin is referring to bills of divorce, as the term documents is referring to all other documents. However, since these are two discrete baraitot, perhaps one is referring to monetary documents as gittin and the other is referring to them as shetarot.


The Gemara cites proof with regard to the credibility of the third party. We learned in the mishna that a woman who said to an agent: Receive my bill of divorce for me, requires two sets of witnesses to confirm that she was divorced when the agent received the bill of divorce. She requires two witnesses who say: In our presence she said to the agent: Receive my bill of divorce on my behalf, and two others who say: In our presence the agent received the bill of divorce and tore it. The Gemara asks: And why are the witnesses necessary? Let us deem the third party, to whom the husband handed the bill of divorce, credible and not require witnesses.


The Gemara rejects this: Does the bill of divorce emerge from his possession, i.e., does he have the bill of divorce, such that it would lead one to deem him credible? The third party is believed only in a case where the item in question is under his control, as then he can do with it as he wishes. However, in this case the bill of divorce is no longer in his possession, as it has been torn, and the credibility attributed to the third party is no longer relevant.


The Gemara asks: That works out well in explaining why witnesses are required to testify that she said to the agent in their presence: Receive my bill of divorce on my behalf. However, why do I need witnesses to testify: In our presence the agent received the bill of divorce and tore it? From the point that the bill of divorce was in his possession no testimony should be necessary. Rabba said: In accordance with whose opinion is this mishna? It is in accordance with the opinion of Rabbi Elazar, who says: Witnesses of transmission of the bill of divorce effect the divorce. The divorce takes effect primarily by means of its transmission to the woman in the presence of witnesses. Therefore, witnesses are necessary to testify that the transmission took place in their presence.


The Gemara seeks to clarify a different matter mentioned in the mishna. Why do I need the witnesses to testify that the third party tore the bill of divorce? Rav Yehuda says that Rav says: The Sages taught the mishna during a period of religious persecution, when the government decreed that it is prohibited to write bills of divorce. Therefore, immediately after the divorce took effect they would destroy any evidence that a bill of divorce had been written by tearing it.


Rabba said: And although he said that the husband is deemed credible, Rav Huna concedes that if the wife said: The third party said to me that my husband gave the bill of divorce to him for the purpose of divorce, she is deemed credible. The Gemara asks: Is there anything with regard to which, according to Rav Huna, the third party himself is not deemed credible, but the wife is deemed credible when quoting him?


Rather, Rabba said that Rav Huna concedes that if she said: In my presence my husband gave the bill of divorce to the third party for the purpose of divorce, she is deemed credible. Her credibility is based on the principle of miggo, that the ability to make a more advantageous claim grants credibility to the claim one actually makes. Since, if she wished, she could have said that the husband gave it to her and she was divorced, therefore, when she says that the husband gave it to an agent for the purpose of divorce she is deemed credible.


§ The Gemara proceeds to a related matter. If the husband said that he gave the bill of divorce to the third party as an agent of delivery for the purpose of divorce, and the third party says that the husband gave it to him as an agent of delivery for the purpose of divorce, and the wife says: The third party gave me the bill of divorce and it was lost, Rabbi Yoḥanan said: This is uncertainty with regard to a matter of forbidden relations. And there is no resolution of a matter of forbidden relations with fewer than two witnesses.


The Gemara asks: But why is this case one of uncertainty? But let us deem the third party credible, i.e., let us believe his statement that the husband gave him the bill of divorce for the purpose of divorce. The Gemara rejects this: Does the bill of divorce emerge from his possession, such that it would lead one to deem him credible?


The Gemara asks: But let one deem the husband credible, as Rav Ḥiyya bar Avin says that Rabbi Yoḥanan says: A husband who says: I divorced my wife, is deemed credible. The Gemara rejects this: In the case under discussion does the husband say: I divorced her? He merely stated that he handed the bill of divorce to the third party.


The Gemara asks: But let us say that there is a presumption that an agent performs his assigned agency, as Rabbi Yitzḥak says that in the case of one who says to his agent: Go out and betroth a woman for me, and he did not specify which woman, and his agent died without informing him whether he betrothed a woman or the identity of the woman he betrothed, it is prohibited for him to marry all the women in the world, as there is a presumption that an agent performs his assigned agency. Apparently, one relies on this presumption even with regard to matters of forbidden relations. Because the identity of the woman is unknown, one must be concerned with regard to all women; perhaps they are relatives of the woman whom the agent betrothed on his behalf.
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