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Perhaps the punishment of lashes is more severe, as Rav said: Had they flogged Hananiah, Mishael, and Azariah (see Daniel, chapter 3) instead of casting them into the fiery furnace, these three would have been induced to worship the graven image. Apparently, the punishment of lashes is more severe than death. Rav Samma, son of Rav Asi, said to Rav Ashi, and some say Rav Samma, son of Rav Ashi, said to Rav Ashi: And is there no difference to you between flogging that has a limit, e.g., forty lashes by Torah law, which is a less severe punishment, and flogging that does not have a limit, i.e., flogging administered to induce compliance, which is more severe?


With regard to the basic proof from the case of the two men quarreling, Rav Ya’akov from Nehar Pekod strongly objects to this. This works out well according to the opinion of the Rabbis, who said that the verse “And you shall give a soul for a soul” (Exodus 21:23) is referring to an actual life, and that if he caused the woman’s death he is executed. However, according to Rabbi Yehuda HaNasi, who said that if he did not intend to injure the woman he is not liable to be executed and instead pays money as indemnity for causing her death, what can be said? According to that opinion, there was no forewarning for lashes at all, and the only liability is payment for injuring another.


Rather, Rav Ya’akov from Nehar Pekod said in the name of Rava that the halakha that one pays and is not flogged is derived from here. With regard to one who struck another with a stone or his fist and did not kill him but caused him to be bedridden, it is written: “If he rises and walks outside with his staff, he who struck him is absolved” (Exodus 21:19). And could it enter your mind that this victim is walking in the marketplace and that aggressor is executed as a murderer? Rather, the verse teaches that one imprisons the aggressor while the injured party recuperates, and if he dies due to the blow he received, we kill him. And if he does not die and recovers, the aggressor’s punishment is based on the verse “His loss of livelihood he shall give, and he shall cause him to be thoroughly healed” (Exodus 21:19).


The Gemara elaborates: What are the circumstances? If the witnesses did not forewarn him, why is the offender killed if the victim dies? Rather, obviously it is a case where the witnesses forewarned him, and one who is forewarned for a severe matter, such as the potential death penalty, is also forewarned for the lesser matter of injuring another, for which he is liable to be flogged, and nevertheless the Merciful One states: “His loss of livelihood he shall give, and he shall cause him to be thoroughly healed.” Apparently, despite his liability to be flogged, he pays and is not flogged.


Rav Ashi strongly objects to this proof: First of all, with regard to your initial assumption, from where do you ascertain that one who is forewarned with regard to a severe matter is forewarned with regard to a lesser matter? Perhaps he is not considered forewarned with regard to the lesser matter. Furthermore, even if you say that one is in fact forewarned with regard to a lesser matter, from where do you ascertain that the death penalty is a more severe punishment than lashes? Perhaps the punishment of lashes is more severe, as Rav said: Had they flogged Hananiah, Mishael, and Azariah, instead of casting them into the fiery furnace, they would have been induced to worship the graven image. Apparently, the punishment of lashes is more severe than death.


Rav Samma, son of Rav Asi, said to Rav Ashi, and some say Rav Samma, son of Rav Ashi, said to Rav Ashi: And is there no difference to you between flogging that has a limit, e.g., forty lashes by Torah law, which is a less severe punishment, and flogging that does not have a limit, administered to induce compliance, which is more severe?


Rav Mari strongly objects to this proof that one pays and is not flogged: From where do you ascertain that this is referring to one who struck another intentionally, and that the verse “He who struck him shall be absolved” means that he shall be absolved of the death penalty? Perhaps the verse is referring to one who struck another unwittingly, and the verse means that he shall be absolved of exile? In that case, there would be no forewarning. Therefore, no proof may be cited from here that one who injures another pays and is not flogged. The Gemara concludes: This is difficult, and no proof may be cited from here.


§ The Gemara cites another resolution of the apparent contradiction between the mishna here, which obligates one who rapes his sister to pay a fine, and the mishna in Makkot, which rules him liable to be flogged. Reish Lakish said: In accordance with whose opinion is this mishna taught? It is in accordance with the opinion of Rabbi Meir, who said: One is flogged and pays. The Gemara asks: If the mishna is in accordance with the opinion of Rabbi Meir, even if one raped his daughter he should also be obligated to pay the fine. However, the mishna lists only those who raped women for whom one is liable to be punished for violating a prohibition or liable to receive karet, not those for whom one is liable to receive court-imposed execution.


And lest you say that Rabbi Meir is of the opinion that one is flogged and pays, but is not of the opinion that one dies by execution and pays; and isn’t he of the opinion that one who is executed pays? But isn’t it taught in a baraita: If one stole an animal and slaughtered it on Shabbat, or stole it and slaughtered it for idolatry, or stole an ox that was sentenced to be stoned, from which one may derive no benefit and is therefore worthless, and slaughtered it, he pays the owner a payment of four or five times the principal, as he would in any case of stealing and slaughtering an animal? This is the statement of Rabbi Meir. And the Rabbis exempt him from payment because he is liable to receive the death penalty for slaughtering on Shabbat or for idolatry. Apparently, Rabbi Meir maintains that one is obligated to pay even when he is liable to receive the death penalty.


The Gemara refutes this: Wasn’t it stated concerning this baraita that Rabbi Ya’akov said that Rabbi Yoḥanan said, and some say that Rabbi Yirmeya said that Rabbi Shimon ben Lakish said, that Rabbi Avin and Rabbi Ile’a and the entire group said in the name of Rabbi Yoḥanan: That case is referring to one who slaughters by means of another? The thief himself did not slaughter the animal; rather, it was his agent. Consequently, the thief pays because the capital crime was committed by his agent. Therefore, this source is unrelated to Rabbi Meir’s opinion with regard to the question of whether one is executed and pays.


The Gemara analyzes Rabbi Yoḥanan’s explanation: And does this agent sin and that thief is liable to pay four and five times the principal? This violates the principle: There is no agent for matters of transgression. The Gemara explains that this is a halakha unique to this case. Rava said that the Merciful One states: “If a man steal an ox or a sheep and slaughter it or sell it” (Exodus 21:37). Based on the juxtaposition of slaughter and sale, Rava continues: Just as sale is performed by means of another, as there is no sale without a buyer, so too, one is liable to be punished for slaughter by means of another. Although there is no agent for transgression, here there is a Torah decree that one is liable by means of another.


The Sages of the school of Rabbi Yishmael taught a different source for the halakha that one is liable for slaughter by means of an agent. It is written: “And slaughter it or sell it”; the term “or” comes to include an agent. The Sages of the school of Rabbi Ḥizkiyya taught a different proof from the same verse: “He shall pay…for an ox…for a sheep”; the term “for” comes to include an agent.


Mar Zutra strongly objects to this halakha. Is there any matter with regard to which if one performs it himself, he is not liable, and yet if his agent performs it he is liable? Had he slaughtered the animal himself on Shabbat he would have been exempt from payment. How, then, is he liable if he does so by means of an agent? The Gemara answers: He is exempt not due to the fact that he is not liable for the slaughter; rather, he is exempt due to the fact that he receives the greater of the two punishments, the death penalty, for his desecration of Shabbat. He is liable for both the slaughter and the desecration of Shabbat. In practice, he receives the more severe punishment. However, when he appoints an agent, there is no liability for the desecration of Shabbat, and therefore he must pay for the slaughter.


The Gemara returns to Rabbi Yoḥanan’s explanation of the baraita. If the baraita is referring to the case of one who slaughtered by means of another, what is the rationale for the opinion of the Rabbis, who exempt him from payment? As the thief did not perform a transgression for which he is liable to receive the death penalty, why is he exempt from payment for slaughtering the animal? The Gemara answers: Who are the Rabbis who disagree with Rabbi Meir in this case?
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