[image: ]

www.daf-yomi.com
afchunk.xhtml
יבמות יט ע"ב - Steinsaltz

Rabbi Shimon says: Intercourse or ḥalitza with one of them, i.e., the wife of the second brother, exempts her rival wife, but if he performed ḥalitza with the one who received the levirate betrothal, then her rival wife, i.e., the wife of the second brother, is not thereby exempt, since possibly levirate betrothal does not have the same strength as marriage. If the second brother married his deceased brother’s wife and then died himself, and afterward a brother was born, or if a brother was born and then he married her and died, the two wives are both exempt from ḥalitza and levirate marriage. In this case, one was the wife of a brother with whom he did not coexist and the other her rival wife.


The baraita continues: If he married his yevama and then a brother was born, and then he died, both the wife of the first deceased brother and the original wife of the yavam are exempt from ḥalitza and levirate marriage; this is the statement of Rabbi Meir. And Rabbi Shimon says: Since the third brother came and found her in a permitted state, and she was never for a moment prohibited to him, as when he was born she was already the wife of the second brother, who was still alive, he therefore takes whichever he wishes in levirate marriage, or performs ḥalitza with whichever he wishes.


The Gemara clarifies: The section of the latter clause of the baraita, which refers to the case of a brother born after the levirate marriage, according to whom is it taught? If we say it is taught for the purpose of clarifying the opinion of Rabbi Meir, it does not make sense, since it makes no difference to Rabbi Meir whether the levirate marriage preceded the birth or the birth preceded the levirate marriage. In his opinion under both circumstances she is the wife of a brother with whom he did not coexist. And if this were in fact taught for the purpose of clarifying his opinion it should have combined the cases and taught them together.


Rather, is it not that the latter segment was meant to clarify the opinion of Rabbi Shimon, since the different parts of the baraita enumerate different possibilities? And Rabbi Shimon disagrees in the case when the brother first performed levirate marriage and afterward his brother was born, but he does not disagree in the case where the younger brother was born and afterward the second brother performed levirate marriage. The Gemara summarizes: Conclude from this that Rabbi Shimon disagrees only here, as Rav Pappa explained.


§ The Gemara proceeds to discuss the baraita itself. The Master said: The second was about to perform levirate betrothal with his yevama, but did not manage to perform levirate betrothal with his yevama before his brother was born, and then the second brother died. The first woman goes out and is free to remarry without ḥalitza or levirate marriage due to the fact that she was the wife of a brother with whom the third brother did not coexist, and the second woman performs ḥalitza or enters into levirate marriage. The Gemara asks: What is the meaning of the phrase: Was about to, and what is the meaning of: Did not manage to perform levirate betrothal? The important issue is not his intention but his actions. If he did it, he did it; and if he did not do it, he did not do it.


Rather, the correct interpretation is: Was about to means that he was about to perform levirate betrothal with her consent. Did not manage means that he did not manage to perform it with her consent, but instead did it against her will. Consequently, it is understood that this baraita is not in accordance with the opinion of Rabbi Yehuda HaNasi, as it is taught in a baraita: With regard to one who performs levirate betrothal with his yevama without her consent, Rabbi Yehuda HaNasi says: He acquired her and the betrothal is fully valid, like a consensual levirate betrothal with his yevama; and the Rabbis say: He did not acquire her.


The Gemara explains: What is the reason for Rabbi Yehuda HaNasi’s opinion? He learned this from the case of a yavam engaging in intercourse with a yevama. Just as even non-consensual intercourse with the yevama renders her his wife, as the matter does not require her consent, so too, betrothal of a yevama can be non-consensual. But the Rabbis learned from the halakhot of betrothal in general; just as betrothal in general requires consent by the woman, so too, betrothal of a yevama for purposes of levirate marriage requires consent.


The Gemara explains: With regard to what principle do Rabbi Yehuda HaNasi and the Rabbis disagree? One Sage, Rabbi Yehuda HaNasi, holds that halakhic matters concerning yevamot must be inferred from matters concerning yevamot and not from other areas of halakha. And one Sage, the Rabbis, holds that halakhic matters concerning levirate betrothal must be inferred from matters concerning betrothal.


The Gemara clarifies another segment of the baraita. It is taught: If the second brother performed levirate betrothal with her, and afterward his brother was born, or if his brother was born and then he performed levirate betrothal and died, the first woman goes out and is free to remarry because she is the wife of a brother with whom he did not coexist, and the second, the wife of the second brother, performs ḥalitza but does not enter into levirate marriage. Rabbi Shimon says: Intercourse or ḥalitza with one of them exempts her rival wife.


The Gemara asks: To which case is Rabbi Shimon referring? If we say that he is referring to the case when his brother was born and then he performed levirate betrothal with her, didn’t you already say that Rabbi Shimon did not dispute the case where the brother was born and then ultimately he performed a levirate marriage, and she would be forbidden as the wife of a brother with whom he did not coexist. Rather, one must say that Rabbi Shimon disputed the case where he performed levirate betrothal with her and afterward his brother was born.


Later in the baraita it is taught: If the third brother performed ḥalitza with the wife of the first brother, to whom the second brother performed levirate betrothal, her rival wife is not exempt. The Gemara clarifies: What is the reason for this? It is because the rival wife, the widow of the second brother, has a definite legal status that requires an act to free her to remarry, as she is the wife of a brother with whom he did coexist, whereas the widow of the first brother with whom the second brother performed levirate betrothal had only an uncertain legal status, as it is not clear if she is to be considered truly the wife of the second brother by means of the levirate betrothal or not. And the principle is that an uncertainty does not override a certainty. Therefore, even if the third brother performs ḥalitza, since the status of the first woman’s obligation is uncertain, the status of the ḥalitza itself is uncertain, as it is possible that she did not require ḥalitza at all. Consequently, this ḥalitza is not sufficient to exempt her rival wife. This teaches that he must perform ḥalitza or levirate marriage with the woman who is definitely obligated, and then the other will be exempt.


Rav Menashe bar Zevid sat before Rav Huna. He sat and said: What is the reason that Rabbi Shimon allows the third brother to marry the wife of his brother with whom he did not coexist where she was taken in levirate marriage prior to his birth? The Gemara also wonders: What is Rabbi Shimon’s reason? The reason is as he stated in that same baraita: Since the third brother came and found her in a permitted state, and she was never for a moment prohibited to him he may perform levirate marriage with her.


Rather, the question was as follows: Rabbi Shimon gave such a persuasive explanation of his opinion that it raises the question: What is the reason for the Rabbis’ opinion? The Gemara answers that the verse states: “Her brother-in-law will…take her to him to be his wife and consummate the levirate marriage [veyibbema]” (Deuteronomy 25:5). This means that the first levirate bond is still upon her. Even after she is taken as a wife by the second brother, her earlier status as wife of her late first husband is still in effect. The Gemara challenges this: But what about that which we learn in a mishna (38a): If he took his yevama in marriage as his wife, then her legal status is that of his wife in every sense; and Rabbi Yosei bar Ḥanina said: This teaches
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