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The boshes payments

בבבא קמא דף פ"ו. מאן תנא, להא דתנו רבנן, נתכוון לבייש את הקטן ובייש את הגדול, נותן לגדול דמי בושתו של קטן. לבייש את העבד ובייש 
את בן חורין, נותן לבן חורין דמי בושתו של עבד. מני, לא רבי מאיר ולא רבי יהודה ולא רבי שמעון. קא סלקא דעתך קטן קטן בנכסים גדול גדול 
בנכסים, אי רבי מאיר האמר כולהו בהדי הדדי נינהו. ואי רבי יהודה האמר אין לעבדים בושת. ואי רבי שמעון האמר נתכוון לבייש את זה ובייש 
את זה פטור, מאי טעמא כקטלא מה קטלא עד דמתכוון ליה, דכתיב וארב לו וקם עליו עד שיתכוון לו, בושת נמי עד דמיכוין ליה, דכתיב ושלחה 

ידה והחזיקה במבושיו, עד שיתכוון לו. לעולם רבי יהודה וכי קאמר רבי יהודה אין לעבדים בושת למיתבא להו, אבל למישם שיימינן בהו. 

- א - 

One who intended to embarrass one person and embarrassed another person

One who embarrasses someone without intending to is exempt 
according to all opinions / Rabi Shimon and the Chachamim 
disagree about one who intends to embarrass one person and 
embarrasses another person / Whether Rabi Shimon’s source is 
a derashah from a possuk or whether it is a logical argument 
that this is not considered intent, as is the case regarding murder

-גמרא, תוספות, שיטה מקובצת, ראב"ד- 

 It is written in the Torah,1 “Ki yinatzu anashim .א
yachdav ish v’achiv v’karvah eshes ha’echad l’hatzil es 

ha’ishah miyad makeihu v’shalchah Yadav v’hechezikah 
bimushav – v’katzosah es kapah lo sochos einecha.” From 
this possuk is learned the obligation to pay for embarrass-
ing another person, and by extension, the fact that one 
who injures another person must pay compensation for 
the shame that the victim suffers [boshes] aside from the 
damage that the injury incurs [nezek].

About this, the Mishnah2 teaches that if one falls from 
a roof and damages as well as causing embarrassment to 
someone, he is liable to pay for the nezek as well as the 
boshes, unless he intends to embarrass. The Rif brings 
a version of the Mishnah that learns from the possuk 
“v’shalchah yadah” that one is not liable for boshes unless 
he intends to embarrass. As was mentioned, the matter 

under discussion is one who falls from a roof without 
intention neither to injure nor to embarrass.

The current Gemora teaches another detail. Rabi Shi-
mon holds that if one intends to embarrass one person 
and embarrasses another person, he is exempt. Just as, 
regarding one who kills someone, one who intended to 
kill one person and killed another is exempt, as is written 
“V’arav lo v’kam alav,” which insinuates intention for a 
particular person, so too is one only liable for boshes if 
he intends to embarrass that person. This is learned from 
“v’shalchah yadav v’hechezikah bimvushav.”

Two different and fundamental approaches are said 
about this in the Rishonim. 

Tosfos3 explains that Rabi Shimon learns this from 
the possuk “bimvushav.” According to Rabi Shimon, this 
possuk should be interpreted to teach that if one intends 
to embarrass one person and embarrassed another, he is 
exempt from paying boshes. Tosfos asks what the Cha-
chamim, who hold that one is liable for boshes even if he 
intended to embarrass a different person, learn from the 
possuk “bimvushav.” 

Tosfos4 explains that this is the reason that the Cha-
chamim child liable one who intended to embarrass a 
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L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.
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slave and embarrassed a free man. In regard to the death 
penalty for killing someone, even the Chachamim holds 
that if one intended to kill a non-Jew, for whom is not 
liable to be put to death, and killed a Jew, he is exempt, 
as is learned in Makkos daf 7b from the possuk “bivli 
daas.” Seemingly, the same should be said also about 
the liability for boshes that if he intended to embarrass a 
slave, for whom he would be exempt, he should remain 
exempt even if he embarrassed a free man. Tosfos writes 
that nevertheless, this is not the case because the Cha-
chamim only exempt the above case regarding murder 
because they learn it from the possuk “bivli daas.” Regard-
ing boshes, however, the Chachamim have no source that 
one who intended to embarrass a slave and embarrassed 
a free man should be exempt. Only according to Rabi 
Shimon, who exempts, from the possuk “bimvushav,” 
one who intends to embarrass one person and embar-
rassed another person, will one be exempt if he intended 
to embarrass someone for whom there is no liability. 
According to the Chachamim, who do not interpret this 
possuk, one who intended to embarrass a slave will be 
liable just as one who embarrass someone other than he 
intended for will be liable.

However, the Shittah Mekubetzes writes, quot-
ing Rabbeinu Yeshayah, that Rabi Shimon’s halachah 
that one who intended to embarrass one person and 

embarrassed another is exempt is not learned from 
a possuk. Rather this is a halachah that is extrapolated 
from the halachos of one who murders. Since the possuk 
regarding the liability for boshes is said about one who 
intended to embarrass, Rabi Shimon, who holds that 
one who intends to kill one person and killed another is 
not considered to have intended to kill and is exempted 
from the possuk “v’arav lo,” holds also regarding boshes 
that one is not considered to have had intention unless 
he intended to embarrass the same person that he actu-
ally embarrassed.

Similarly, the Chiddushei Haraavad writes that he 
does not know the source for the fact that Rabi Shimon 
holds that one who intends to embarrass one person is 
exempt if he embarrassed someone else. He adds that 
it is possible that it is learned form a logical argument. 
Just as one who intended to kill one person and killed 
another person is exempt, as is learned from “v’arav lo,” 
so too regarding boshes, since there is only a liability for 
one who intends to embarrass, Rabi Shimon will require 
that there should be intention to embarrass the one 
whom he actually embarrassed. However, if one embar-
rassed someone other than the person he intended to 
embarrass, this will not be considered as intention to 
embarrass. See more about this later on.

- ב - 

One who intended to embarrass a slave and embarrassed a free man

According to those who hold that Rabi Shimon’s halachah is 
based on a logical argument, why do the Chachamim hold 
liable one who intended to embarrass a slave although the 
slave is not subject to the liability of boshes / One who intends 
to injure someone is liable for boshes even if he had no intention 
to embarrass him / One who intended to embarrass a non-Jew 
and embarrassed a Jew / One who intended to spit on someone’s 

clothes and the spit landed on his body

-אור שמח, מנחת שלמה-

 The Ohr Sameach5 brings these two approaches in .ב
the explanation of the words of the Gemora. He asks, 

according to the approach of the Shittah Mekubetzes, 
how Rabi Shimon could exempt one who intended to 
embarrass someone other than his eventual victim by 

comparing this case to a case of murder. If Rabi Shimon 
could draw such a comparison, considering one who 
embarrassed a mistaken victim as not having intention to 
embarrass just as a similar case regarding murder would 
also be considered unintentional, the same should apply 
to the Chachamim. At least in a case where one intended 
to embarrass a slave and embarrassed a free man, he 
should be exempt. Regarding murder, the Chachamim 
agree that one who intended to kill a non-Jew and killed 
a Jew is exempt because it is considered as not having 
had intention to kill. If so, if Rabi Shimon’s halachah is 
based on an extrapolation from the halachos of murder, 
the same comparison should be made in the opinion of 
the Chachamim. One who intends to embarrass a slave 
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Notes

[1] The Ohr Sameach comments that one can still ask why 
according to the Chachamim, who hold that one who intends 

to embarrass a slave and embarrasses a free man is liable, he must 
pay only the boshes of a slave. Why does he not have to pay the 
boshes that is commensurate for the person that he actually embar-
rassed? One who intends to damage someone and did not intend 
to embarrass him, pays him the amount of his boshes, and if so, one 
who intended to embarrass a slave and embarrassed a free man, 
who is liable according to the Chachamim because the other pay-
ment of damage are relevant to him, should receive the amount due 
to a free man and not the amount due to a slave. 

However, he explains that the two issues are not compara-
ble. One who intends to injure someone and not embarrass him, 
since he at least intended to injure someone to whom he would 
have to pay boshes if he would embarrass him and it is likely that 
embarrassment will occur as a result of the injury, must pay the 
correct amount of boshes as is due to the victim. However, when 

one intended to embarrass a slave and embarrassed a free man, his 
intention was not likely to cause embarrassment to a free man and, 
although it is considered as having intent to embarrass a free man 
since a slave is relevant to the other payments, he cannot be held 
liable for more boshes than he intended to cause. Since he intended 
to embarrass a slave and not a free man, he intended only for a 
small boshes and not a large boshes, so he cannot be held liable for 
the full boshes of a free man.

As an aside, it is evident in the Gemora that one who intends 
to embarrass an adult and embarrasses a child must give only the 
amount of the boshes of a child to the adult and not the full amount 
of boshes of the adult. Similarly, one who intended to embarrass a 
slave and embarrasses a free man, as has been mentioned, pays only 
the amount of boshes that is due to a slave. It must be investigated 
whether this is a general rule in the halachos of boshes, i.e., that one 
does not pay more than the boshes that he intended to cause. It is 
possible that even if one would do a certain action to embarrass 

should be exempt because one is exempt from any pay-
ment of boshes to a slave.

He resolves this question based on an additional prin-
ciple that is found earlier, on daf 27a, regarding intent for 
boshes that one is liable for boshes if he intended to dam-
age even if he did not intend to embarrass. The Gemora 
states there that if one fell from a roof and deliberately 
turned himself in mid-fall to land on a person so that 
he would not be hurt by his fall, he must pay for both 
the damages incurred and the boshes. This is because 
he intended to fall on that person and to damage him. 
This is learned from the possuk “v’hechezikah” that if he 
intended to damage, even if he did not intend to embar-
rass, he is liable. 

The Rambam6 also writes that one who falls from a 
roof, if he turns himself, he is liable for boshes because 
one who intends to damage, even if he did not intend to 
embarrass, is liable for boshes. The Shulachan Aruch7 also 
codifies this halachah.

The Chiddushei Hame’iri8 explains that one who 
injures someone intentionally is considered as if he 
intended to embarrass him and is liable for boshes 
because he intended to embarrass. However, if he fell 
of a roof without being able to stop himself and turned 
himself in midair in order to save himself by falling on 
someone else, is considered to have intention to injure 
that person because he knows that he will be injure 
him by saving himself. In this case, although there was 

no intention to embarrass, he is nevertheless liable for 
boshes. This is because one who intends to injure some-
one is liable also for boshes, as is learned from the possuk 
“v’hechezikah.”

Based on this principle, the Ohr Sameach concludes 
that this may be the reasoning of the Chachamim that 
one is liable for embarrassing someone while intending 
to embarrass a slave although one who kills a Jew intend-
ing to kill a non-Jew is not liable. Although one who 
embarrasses a slave is exempt from paying boshes, one 
who injures a slave must pay the other four payments 
for bodily harm. If so, just as one who intended to injure 
someone is liable for boshes even without intention to 
embarrass because the intention to embarrass is embed-
ded in the intention to injure, so too one who intended 
to embarrass a slave and embarrassed a free man is con-
sidered as one who intended to embarrass someone who 
is subject to the liabilities of boshes since the slave is sub-
ject to the other payments of bodily damage. Regarding 
boshes, intention to damage is considered as intention to 
embarrass and therefore, one who intends to embarrass 
a slave and embarrasses a free man is liable even accord-
ing to the Chachamim. Even though, regarding murder, 
if one intended to kill a non-Jew and killed a Jew, he will 
not be liable, a slave is considered as subjects to the lia-
bilities of boshes through the fact that he is entitled to the 
other payments of bodily harm. [1]

Based on this, the Ohr Sameach concludes that if one 
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L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.

On the other hand, from the Poskim it isn’t so cut and dry that
the issur Maiseh Shabbos applies to all of the 39 Melachos. It
becomes clear from them that there is a possibility some are excluded,
and we will now go on to elaborate.

The Chayei Adam 20asserts that the issur Maiseh Shabbos is
applicable specifically where something is done to the object itself. A
physical change has to happen such as the result of cooking food or
anything comparable. On the other hand, when one is Motzi
something from one domain to another where the actual object isn’t
physically affected, if done b’shogeig it can be used on Shabbos itself
and even by the person who committed the act. If done b’mayzid it
is assur even to others, but only until Motzei Shabbos. He does
conclude though that one should be stringent with all Issurei Torah
just like by Mevashel. The Biur Halacha 21 cites his words plainly
without bringing any opposition.

However, the truth is that this matter is already broached by the
Rishonim. It all begins with the Gemara in Eiruvin 22 which teaches
how if fruits were removed from their techum and later returned, even
if this was done b’mayzid there is no loss to their location. What this
means is that even if they were returned b’mayzid it is still permissible
for them to be consumed in their place.

Tosafos there 23 questions why the fruits should be permissible for
consumption when returned b’mayzid from outside the techum. We
know that one may not eat food which was cooked b’mayzid on
Shabbos. He answers that cooking is different because it involves the
transgression of a Melacha D’oraisa relating to Shabbos. His
intention is to point out how the issur relating to techumin is merely
m’drabbanan. In the case discussed nothing was removed from a
private domain into a public one, rather from one techum to another.
Such an act is assur only m’drabbanan.

The Chiddushei HaRashba there 24 explains in greater detail. He
writes that Bishul is different being that a Melacha D’oraisa is
transgressed. On the other hand, the Gemara is discussing a case

which happened on Yom Tov. His point is to show that there truly is
no issur Hotza’ah applicable. On Yom Tov such an act is completely
muttar. He even adds that of course it would be assur to eat the fruits
if they were actually removed into a public domain on Shabbos itself
just like the din by Mevashel. The Magen Avraham 25 cites the words
of Tosafos.

The Ramban 26 answers Tosafos’s question using a different
approach. He writes that although all types of Maiseh Shabbos are
assur on Shabbos itself in order to prevent their benefit (such as what
one cooked, took Ma’aser off from, or anything comparable),
nevertheless the fruits here are different. They began in the person’s
house, were removed to a public area, and then brought back to the
house. As such, there is no reason to assur them. They didn’t come
to the house through issur Shabbos being that they actually originated
there. No benefit is had from a Maiseh Shabbos at all.

He then adds that of course if they were to remain in the public
domain (without being returned to the house) it would be assur to eat
them. Consuming them there would be to do so through the means of
issur Shabbos. On the other hand, when returned to the house one can
eat them there being that no benefit is had from a Maiseh Shabbos.

What become clear from Tosafos, the Rashba, and Ramban is that
concerning where one actually transgresses the issur Hotza’ah
d’oraisa, there it would be assur for him to benefit through the issur
Maiseh Shabbos.

On the other hand, the Ritvah b’shem Rabbeinu Yonah asserts that
concerning both the issur Hotza’ah and techumin there is no
application to Maiseh Shabbos. This is because the issur of Maiseh
Shabbos is something that was initiated where an actual change
happens to the object itself. The term Maiseh refers to a physical
change, and this issur is dubbed Maiseh Shabbos to allude to areas
where physical change happens to an object. However, where all one
does is transgress the issur Hotza’ah and no change happens to the
object itself, as such there is no reason to assur because of Maiseh

NOTESNOTES

Through this he raises how one who cooks on Shabbos makes the food assur for
consumption just like other maichalos assuros. As such, the food becomes forbidden
to eat even where one doesn’t benefit from the Bishul such as in a case where it was
already roasted prior to being cooked. Although he would have preferred to eat
roasted and not cooked meat and there is no real benefit from the Melacha,
nevertheless the act of Bishul transforms the meat into forbidden food just like all
other maichalos assuros. On the other hand, concerning different forms of benefit
they are only assur if made possibly purely through the act of Melacha itself.
However, if one was capable of having a certain benefit even before the act was
committed, then such a thing remains permissible. This applies even to food as the
forbidden status is only given with regard to it consumption and not benefit.

He then continues that although we only find this difference between an issur
achilah and issur ha’na’ah within the words of Rebbi Yochanan and not Rebbi
Yehudah, nevertheless it truthfully applies to Rebbi Yehudah as well.

He then uses this concept to explain what the Beis Yosef 35 asserts b’shem the
Rashba. The Beis Yosef discusses a case where one tells a Goi to make a fire and
boil water for him on Shabbos. He writes that if the water got cold it would still be
assur for him to drink it. Not only that, if the water had previously been boiled and
then reverted to this state, even to those who hold even by liquids that there is no
Bishul after Bishul, nevertheless it would still be assur to drink the water since it was
cooked by a fire on Shabbos.

Now, on the surface this is difficult to understand. When the water returns to its
original cold state, it comes out that one isn’t benefitting from the Maiseh Shabbos
at all. As such, it is hard to hear why it should be assur to drink the water then. If
one warms up water using Arlah oil or Klayim wood and then the water gets cold
again, the din isn’t for it to be assur to drink. One is allowed to drink it being that
there is no longer any benefit had from the Arlah or Klayim. This being the case the
same should apply to Maiseh Shabbos as well.

As a result, we are forced to say that something cooked on Shabbos is given the
status of a maichal issur for the entire day. It doesn’t make a difference then if one
actually benefits from the aveirah or not. Therefore, even where the cooking
happened through a Goi, since while the water was hot it was assur to drink being
that the Goi was his shaliach, as such it becomes assur the entire Shabbos.

This then has a practical application where one cooks water on Shabbos for the
purpose of bathing. Although in doing so he transgresses an issur Torah,
nevertheless since bathing is merely a form of benefit, as such it would be muttar
to use the water as soon as it cools down. When cold again there no longer is any
benefit had from the Maiseh Shabbos. There isn’t reason to say that because it was
assur while hot it should be assur the entire Shabbos. This is something said
specifically with regard to eating or drinking and not benefit. [See more what he
has to say there.]
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Notes
someone and would not know that a greater embarrassment than 
he intended would result, he would only be liable for the smaller 
amount. For example, if two people were quarelling in the street 
and one of them pushed the other to the ground, this would be an 
example of a small embarrassment. If, unknown to him, there was 
a muddy puddle on the floor that dirtied his victim and caused him 
far greater embarrassment than he intended to cause, it is not clear 
whether he must pay for the greater amount or the lesser amount. 
It is possible that since he intended to embarrass the victim by 

pushing him to the ground, it makes no difference whether he 
intended to cause a large or small amount of embarrassment [this 
is the indicated by the Minchas Shlomo]. According to this, the 
reason that one who embarrassed an adult while intending to 
embarrass a child is that was a lack of intention about the second 
person; he did not intend at all to embarrass the adult. Therefore, 
although this is considered, according to the Chachamim, as if 
he had intention to embarrass, this is only commensurate to the 
amount of boshes that the child would have suffered. 

intended to embarrass a non-Jew and embarrassed a Jew, 
he can be exempted from paying boshes even according 
to the Chachamim. This is because a non-Jew is not 
entitled to any of the payments for bodily harm, and 
just as one who kills a Jew intending to kill a non-Jew is 
exempt even according to the Chachamim, so too one 
who intended to embarrass a non-Jew will be exempt 
if he actually embarrassed a Jew. In this case, he indeed 
intended to embarrass one who was not entitled to any 
payment connected to boshes or other damages.  

This is only according to the reasoning of the Shittah 
Mekubetzes, who explains that Rabi Shimon’s halachah 
that exempts one who embarrasses one person while 
intending to embarrass someone else is extrapolated 
from the halachos regarding murder and is not consid-
ered as intention. According to this, one who intends 
to embarrass a non-Jew and embarrasses a Jew is also 
exempt because this is not considered intention to 
embarrass at all [aside from a slave, where it is consid-
ered intention to embarrass because he is subject to the 
other payments of damage]. According to Tosfos, how-
ever, certainly one who intended to embarrass a non-Jew 
and intended a Jew will be liable. Tosfos explicitly writes 
that Rabi Shimon exempts one who embarrass a victim 

for whom he did not intend because he learns this from 
the possuk “bimvushav,” and not because he learned this 
from murder. According to the Chachamim, there is no 
such possuk to exempt one who embarrass the wrong 
person and the same halachah would apply to one who 
intended to embarrass a non-Jew and embarrassed a Jew. 

The Minchas Shlomo9 comments on the conclusion 
of the Ohr Sameach, which was that the Chachamim 
holds liable one who embarrassed a free man while 
intending to embarrass a slave is, according to the Shittah 
Mekubetzes, because a slave is considered subject to the 
payments for bodily damage. He writes that according 
to this, one who intended to spit on someone’s clothes 
and spat by mistake on the person’s body, is exempt from 
paying boshes. This is because one who spits on some-
one’s clothes is exempt, as is stated on daf 81a, and since 
he intended to do something for which there would be 
no liability for boshes, he is considered as someone who 
embarrassed someone who has no entitlement at all for 
boshes. In this case, one cannot say that he should be 
liable because it is considered as if he had intention to 
damage, because one who intended to spit on someone’s 
clothes had no intention at all to damage. If so, he should 
be entirely exempt from paying boshes.
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