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Notes

Whether an act of kinyan on a stolen item has all the halachos of 
kinyanim that are said regarding purchases

-גמרא, תוספות-

[1] A dispute is found among the Rishonim regarding whether 
all the halachos of kinyanim that apply to purchases apply also 

to kinyanei gezeilah. In Kesubos daf 31b, Rav Acha and Ravina 
disagree about whether a thief who does a meshichah into a reshus 

harabim acquires the item for onsin or not. Rav Acha holds that 
if he pulls it into a reshus harabim, he will not become liable for 
onsin, while Ravina holds that he will become liable through such 
a meshichah. Two approaches in the Rishonim are found to explain 
this dispute.

Tosfos in Kesubos13 writes, quoting the Ri, that all agree that 
kinyanim for purchases and gifts cannot be made by a meshichah 

Babba Kama Daf 79

Chiyuv onsin for a thief by doing a kinyan

בבבא קמא דף ע"ט. במשנה, גנב ברשות הבעלים, וטבח ומכר חוץ מרשותם, או שגנב חוץ מרשותם וטבח ומכר ברשותם, או שגנב וטבח ומכר 
חוץ מרשותם, משלם תשלומי ארבעה וחמשה. אבל גנב וטבח ומכר ברשותם, פטור. היה מושכו ויוצא, ומת ברשות הבעלים, פטור. הגביהו או 
הוציאו מרשות בעלים, ומת, חייב. נתנו לבכורות בנו או לבעל חוב לשומר חנם לשואל לנושא שכר ולשוכר, והיה מושכו ומת, ברשות הבעלים 

פטור. הגביהו או שהוציאו מרשות הבעלים ומת, חייב.

ובגמ', בעי אמימר, תיקנו משיכה בשומרים, או לא. אמר רב יימר, תא שמע, נתנו לבכורות בנו, או לבעל חובו, לשומר חנם ולשואל לנושא שכר 
ולשוכר, היה מושכו ויוצא ומת, ברשות הבעלים פטור. מאי לאו שומר, ושמע מינה תיקנו משיכה בשומרין.

- א - 

The parameters of kinyanei gezeilah

A thief is not liable for onsin unless he makes a kinyan that 
would work for regular purchases / A thief does not acquire 
the stolen item through shinuy unless he goes through the 
motions of a kinyan / That which a thief obtains somewhat of 
a kinyan in the stolen item is a gezeiras hakassuv / Whether it is 
considered as if there is willingness of the makneh or whether 
it is considered as if the thief acquired it from hefker that has 
no owner / Whether a child who steals acquires through shinuy 
/ Whether a child who steals becomes liable for onsin when he 
comes of age / Although a kinyan agav normally works when 

there is willingness from the makneh, it works for gezeilah
-רבי עקיבא איגר, נתיבות המשפט-

 It is learned in the current Mishnah that a ganav or a .א
gazlan does not become liable for onsin unless they 

go through the motions of making a kinyan. Therefore, 
just as meshichah does not acquire a purchase when it 
is done in the domain of the owner, it is also not con-
sidered a kinyan for a thief to become liable for onsin. 
However, if the thief picks up the item in the domain 
of the owner and it then dies, he will be liable because 
just as hagbahah acquires in the domain of the owner for 
regular purchases. [1]

The sefer Ksav V’chosam,1 by Rabi Akiva Eiger, writes 
that it seems that the halachah that a thief acquires the 
item through shinuy (a change made in the stolen item) 
is also said only if the thief originally made a kinyan, or 
at least went through the motions of making a kinyan, 
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Shabbos Daf Lamed Ches

L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.

Babba Kama Daf 79
Chiyuv onsin for a thief

Notes
into a reshus harabim. Their dispute is only about whether a thief 
who does such a meshichah acquires the item that he stole in regard 
to becoming liable for onsin. Ravina holds that since the kinyan 
gezeilah is only for onsin, a meshichah can be done in a reshus hara-
bim. This measn that the Ri holds that Ravina holds that a kinyan 
for kinyanei gezeilah does not have all the details of kinyanim for 
purchases. However, the opinion of the Ritzba14 is that there is no 
difference between the kinyanim of a thief and any other kinyan, 
and a thief becomes liable for onsin only with kinyanim that would 
work for a regular purchase. Clearly, Ravina, who says that a thief 
can do a kinyan even in a reshus harabim, holds that a regular kinyan 
can be done there as well.  

[2] It is worth noting that there is an incredible chiddush in Rabi 
Akiva Eiger’s words. According to him, it would be possible, 

in theory, for one to become liable to pay for an act that he did 
when he was a child. If one stole when he was a child, he would 
have acquired the item in regard to the liability for onsin. Although 
he would not have been obligated to pay for it had it become lost 
while he was still a child, because he is free from all obligations as 
long as he is a minor, nevertheless, the act of stealing that he did 
then will hold him liable when he is an adult. Even without any 
additional kinyan, he will be liable for onsin because of the act of 
stealing that he did when he was a child. This means that when he 
becomes an adult, he will be liable for the fact that a stolen item 
from others became acquired by him, although the act occurred 
when he was a minor.

by doing meshichah or hagbahah or bringing it into his 
chatzer. Since the Torah establishes the ownership of the 
item regarding onsin with the thief and, in this respect, 
it has left the domain of the owner, he can acquire it 
through shinuy. However, if he did not acquire it through 
a kinyan previously, for example, he did mesh in the 
domain of the owner, he will not acquire it through shi-
nuy in the same way as he does not become liable for 
onsin.

Rabi Akiva Eiger2 writes that the fact that a thief 
acquires kinyanei gezeilah in a stolen item is a gezeiras 
hakassuv, but logically, it is impossible that there should 
be any kind of kinyan on another person’s item without 
the owner’s knowledge and willingness. He explains 
this in two ways. It could be suggested that the gezeiras 
hakassuv is that one who acquires something without 
the willingness of the owner is considered as if the kin-
yan was done with the willingness of the owner and the 
koneh thus acquires the item in respect to onsin. It could 
also be explained that the gezeiras hakassuv is that it is 
viewed as if there are no owners of this item, and the 
thief obtains kinyanei gezeilah like one who acquires 
something from hefker.

He writes that the ramifications of these two 
approaches can be seen regarding a child who steals an 
item that then undergoes a shinuy. A child can normally 
acquire an item only with the active willing participation 
of the makneh [daas makneh] and cannot acquire some-
thing from hefker. If so, if it would be explained that a 
thief obtains kinyanei gezeilah because it is considered as 
if there was willing participation from the makneh, this 

would apply also to a child who steals. Since it is con-
sidered as if there is daas makneh, the child would also 
obtain kinyanei gezeilah. Although the child would be 
exempt from onsin if the item would become damaged 
before he comes of age, this is only because liabilities are 
not relevant to a child. However, when he grows up, he 
will be liable for onsin even if he did not do a further 
kinyan because he has already obtained kinyanei gezeilah 
through daas makneh. If so, if the stolen item under-
goes a shinuy, even if it changes when the thief is still a 
child, he will acquire it because the stolen item is in his 
domain. [2] 

However, concludes Rabi Akiva Eiger, if it would be 
explained that the halachah that a thief obtains kinyanei 
gezeilah without the willingness of the owner is because 
it is seen as if it is a hefker item that has no owner, it 
would emerge that a child does not obtain kinyanei gezei-
lah and he would not acquire it through shinuy. 

The Nesivos Hamishpat3 writes that the reason that 
a thief obtains kinyanei gezeilah in respect to the liability 
for onsin is that the owner is happy that the thief should 
have a kinyan in this regard. The owner wants the thief to 
be liable for onsin, and it is considered as if there is daas 
makneh. 

He explains, based on this, a Gemora on daf 118a. 
The Gemora states that if one steals a field and there 
was a cow in the field, he will be liable for onsin both on 
the field and on the cow according to Rabi Elazar, who 
holds that land can be stolen. Rashi4 explains that the 
cow becomes acquires by the thief through kinyan agav 
just as moveable articles are normally acquired together 
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[3] However, the Nemukei Yosef15 disagrees with Tosfos. He 
brings many proofs that there is no shelichus for aveiros when 

the shaliach is shogeg. Therefore, He explains the Mishnah that 
teaches that there will be liability if the animal is brought out to 
the reshus harabim as referring to the shomer who is doing the 

meshichah. The shomer will be liable for onsin if he does a meshichah 
on the animal. This is unlike Rashi and Tosfos. According to this, 
the Mishnah is talking about a case where the shomer knows that 
they are taking an item that belongs to the owner.

with land. The Ketzos Hachoshen5 extrapolates from 
this Gemora that a kinyan agav works even when there 
is no daas makneh, and that it is thus possible to acquire 
moveable articles from hefker together with land trough 
agav. However, the Nesivos Hamishpat6 disagrees with 
this and writes that a kinyan of moveable articles agav 
land is only possible when there is daas makneh allowing 
the kinyan. This means that agav can only be used when 

purchasing the items or receiving them as a gift but not 
from hefker. He explains, therefore, that the reason that 
agav can be used for gezeilah is that it is considered as if 
there is daas makneh to obtain kinyanei gezeilah because 
the owner is happy that the thief should become liable 
for onsin. Therefore, kinyan agav works in this case and 
one cannot learn from this Gemora that kinyan agav 
works also on hefker, where there is no daas makneh.

   

- ב - 

The liability of the thief through the meshichah of a shomer

Since the shomer does not know that this is a geneivah, there 
can be shelichus even for an aveirah / Whether hagbahah would 
acquire for one who sends a shaliach to lift up an item and the 
shaliach does not know that it is hefker / The difference between 
a shaliach to pick up an article that one has found and a shomer 

who does a meshichah from the domain of the owner
-תוספות, קצות החושן, נתיבות המשפט, דברי יחזקאל-

 The halachah is taught in the Mishnah that if one .ב
gives a stolen animal to a kohen as a pidyon haben or 

to a creditor to repay a debt or to a shomer, whether a 
shomer chinam, a sho’el, a shomer sachar or a socher, he 
is exempt if the animal dies in a case when any of those 
people did a meshichah in the domain of the owner but 
is liable if they did hagbahah or if they did meshichah and 
took the animal outside of the owner’s domain. Rashi 
explains that this means that the thief gave it to any of 
these people in the domain of the owner, and, in this 
case, the thief will be exempt from onsin if the creditor or 
the shomer does meshichah in the domain of the owner. If 
they take it out of the domain of the owner, the thief will 
become liable for onsin.

Tosfos also writes that7 the thief becomes liable for 
onsin through the meshichah of the creditor or the sho-
mer, as long as they take the animal out of the domain 
of the owner. Tosfos explains that this does not fall 
under the category of ein shalaich lidvar aveirah because 

the principle that ein shaliach lidvar aveirah is said only 
when the shaliach knowns that an aveirah is happening. 
However, when a shaliach who is shogeg and does not 
know that there is an aveirah happening, there can be 
shelichus. [the reason for this is that in Babba Metzia daf 
10b, Ravina says that if a shaliach is not one who can be 
liable, there is shelichus for aveiros, and when one is a 
shogeg, it is considered as if he cannot be liable. Similarly, 
according to Rav Sama,8 who says that the principle that 
ein shaliach lidvar aveirah is said only when the shaliach is 
able to choose not to do the shelichus, but when the shali-
ach is shogeg, it is considered as if he had no choice in 
the matter since he did not know that it was an aveirah]. 
Therefore, the thief becomes liable through the shelichus 
of the shomer when the shomer does meshichah because 
this is not considered shelichus lidvar aveirah. Tosfos 
in Babba Metzia9 also writes this. See the Notes and 
Addenda. [3] 

The Ketzos Hachoshen10 writes that if one sends a 
shaliach to pick up a certain item from hefker but does 
not tell the shaliach that it is hefker, and the shaliach 
thinks that the item belongs to the meshaleach, the 
meshaleach will acquire that item. Although the shali-
ach did not intend to make a kinyan for him with this 
hagbahah, the intention of the meshaleach to acquire it is 
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Shabbos Daf Lamed Ches

L’halacha the Rishonim disagree concerning whether we pasken
like Rebbi Meir or Rebbi Yehudah. The Rif 9 asserts that the halacha
follows Rebbi Yehudah, and the Ran 10 explains his reasoning to be
because Rav publicly darshened as such. This being the case the
halacha follows suit. The same is raised by both the Rambam 11 and
Ramban 12 as well. Additionally, the Beis Yosef 13 writes that the
words of the Rosh 14 seem to lean this way too.

On the other hand, Tosafos in Chullin 15 asserts that the halacha
follow Rebbi Meir, and his reasoned is because this is how Rav
instructed his students. Additionally, the Beis Yosef 16 brings this
b’shem both the Smag and Sefer HaTerumah as well.

The Shulchan Aruch 17 determines like the opinions of the Rif,
Rambam, and Rosh to pasken like Rebbi Yehudah (as we have already
mentioned).

On the other hand, the Biur HaGra there goes to great lengths and
concludes like Rebbi Meir. The Mishna Berurah 18 cites this opinion
of the Gra and how he follows in the footsteps of Tosafos and his
colleagues who all pasken like Rebbi Meir that even b’mayzid it is
only assur to eat from food cooked on Shabbos until Motzei Shabbos.
This applies even to the one who cooked it, and b’shogeig everyone
can partake from the food immediately on Shabbos itself. The Mishna
Berurah asserts that in a time of need one is allowed to rely on this
where the food was cooked b’shogeig.

The implication of his words is that it is specifically with regards
to shogeig that one can rely on Tosafos to pasken like Rebbi Meir.
On the other hand, b’mayzid on wouldn’t be allowed to rely on Rebbi
Meir’s opinion allowing the cook to partake from the food on Motzei
Shabbos. With regard to a mayzid we must act stringently like Rebbi
Yehudah who holds that the food is perpetually assur.

- ב -
Maiseh Shabbos with regard to a Melacha where nothing is done to the object itself

Where one was motzi something from one reshus to the
other, if such a thing is assur because of Maiseh Shabbos /

Specifics in this inyan

- יונה  רבנו תוס', אדם, חיי רמ"א, טור, -

[ב ] Although both our Mishna and Gemara only make reference to
cooking on Shabbos, it is already made known from the Tur that

this concept of Maiseh Shabbos doesn’t differentiate. Practically

speaking, the issur of Maiseh Shabbos is not something specific to
Bishul creating an issur for one to eat food cooked on Shabbos. On
the contrary, it applies to any Melacha. If someone transgresses any
of the Melachos Shabbos it is then forbidden for him to benefit from
what he did. Additionally, in the Shulchan Aruch 19 the Mechaber
brings this concept of not being able to eat what one cooked on
Shabbos, and the Rema adds that this is applicable to the other
Melachos as well. 

NOTESNOTES

If a Maiseh Shabbos is assur b’hana’ah / Two aspects to Maiseh
Shabbos, and the difference between Mevashel and other Melachos /
Something cooked on Shabbos is given similar status to other
forbidden foods / Where one cooked water and it got cold again /

Where one cooked water for washing and it got cold again
- שלמה  מנחת שו"ת -

[1] The Minchas Shlomo 31 comments on this that the Tur writes how the din Maiseh
Shabbos applies to all Melachos making it assur to benefit from the act performed.
He points out that according to this the issur Maiseh Shabbos isn’t specifically an
issur achilah (eating) but also an issur ha’na’ah (benfit). However, this is difficult
to understand. In Bava Kama 32 we see that even Rebbi Yochanan Hasandler who
holds Maiseh Shabbos is assur min hatorah, nevertheless this is only an issur achilah
and not an issur ha’na’ah, and it is something learnt out from pesukim. Now, if this
is true (that the issur is only an issur achilah and not an issur ha’na’ah) for Rebbi
Yochanan Hasandler who holds that Maiseh Shabbos is assur min hatorah, then it
must certainly should be the case for both Rebbi Meir and Rebbi Yehuda who hold
the issur is merely m’drabbanan. As such, it is difficult to understand how we can
say it is assur to benefit from all types of Maiseh Shabbos.

To answer he asserts that in truth there are two forms of the issur Maiseh
Shabbos. Therefore, although by all the Melachos one does on Shabbos there is an
issur to benefit from them, nevertheless this doesn’t pose a contradiction to what the
Gemara in Bava Kama says concerning how a Maiseh Shabbos is only assur for
consumption and not benefit. We will now bring a brief account of his words.

The first thing to know is that by all Melachos Shabbos whenever the Melacha
actually activates the object for benefit, then it most certainly is assur to benefit from
the Maiseh Shabbos. Examples would include where one heats up water for bathing
purposes, or launders clothing to wear. In such cases it is assur to benefit from the
act of issur although in both situations the issur is purely benefit related. This is
because it is assur to use something if the usage only comes through benefitting from
one of the Melachos Shabbos. The source for this is from the Mishna in Terumos 33

concerning where one toivels vessels on Shabbos. We say there that if done b’shogeig
he may use them, and b’mayzid not. As such, it is clear that the issur Maiseh Shabbos
applies even to benefit through something’s usage, and not just an issur achilah.

On the other hand, concerning Bishul there is an additional element. When one
cooks on Shabbos the meat gets a din of basar tereifah m’drabbanan. As such, it
becomes assur for consumption just like all other forbidden foods. Because of this
the Magen Avraham 34 asserts that even the pot it was cooked in becomes assur as
well. One then needs to do hagalah on the pot and it is necessary even if a 24 hour
period passes making it no longer a Ben Yomo. Although there would have logically
been room to say that after 24 hours the pot should only give off negative tastes
through which one doesn’t benefit, nevertheless we see clearly that the Chachamim
made the issur Maiseh Shabbos by Bishul comparable to all other forbidden foods.
The same way by other issurim the pot is also assur for use even when not a Ben
Yomo, so too this follows for Maiseh Shabbos as well.

With this in mind we can now explain what is said in Bava Kama that even
according to Rebbi Yochanan Hasandler the issur is only an issur achilah and not an
issur ha’na’ah. What this means to say is that although the food get the status of a
maichal assur, nevertheless this only makes it forbidden for consumption and not
benefit. It doesn’t become like Arlah, Klayim, or Hekdesh where benefit is also
forbidden. However, this is said specifically with regard to benefit that one could
have enjoyed even before the Maiseh was performed. This is because it isn’t caused
by the forbidden Melacha such as where one benefits through giving the food to his
friend as a gift, or to his animal to eat. As long as these things are done in a way
where one doesn’t benefit from the Bishul itself, we then say that although the
Chachamim gave it the status of forbidden food, nevertheless this only makes it assur
for his consumption and not benefit. On the other hand, there is also benefit which
one is only capable of having through the act of Bishul that was performed. Such
benefit is most definitely assur being that it is only had through the act of issur, and
this is clear from what the Mishna teaches that one may not use vessels which he
toiveled on Shabbos.

On the other hand, from the Poskim it isn’t so cut and dry that
the issur Maiseh Shabbos applies to all of the 39 Melachos. It
becomes clear from them that there is a possibility some are excluded,
and we will now go on to elaborate.

The Chayei Adam 20asserts that the issur Maiseh Shabbos is
applicable specifically where something is done to the object itself. A
physical change has to happen such as the result of cooking food or
anything comparable. On the other hand, when one is Motzi
something from one domain to another where the actual object isn’t
physically affected, if done b’shogeig it can be used on Shabbos itself
and even by the person who committed the act. If done b’mayzid it
is assur even to others, but only until Motzei Shabbos. He does
conclude though that one should be stringent with all Issurei Torah
just like by Mevashel. The Biur Halacha 21 cites his words plainly
without bringing any opposition.

However, the truth is that this matter is already broached by the
Rishonim. It all begins with the Gemara in Eiruvin 22 which teaches
how if fruits were removed from their techum and later returned, even
if this was done b’mayzid there is no loss to their location. What this
means is that even if they were returned b’mayzid it is still permissible
for them to be consumed in their place.

Tosafos there 23 questions why the fruits should be permissible for
consumption when returned b’mayzid from outside the techum. We
know that one may not eat food which was cooked b’mayzid on
Shabbos. He answers that cooking is different because it involves the
transgression of a Melacha D’oraisa relating to Shabbos. His
intention is to point out how the issur relating to techumin is merely
m’drabbanan. In the case discussed nothing was removed from a
private domain into a public one, rather from one techum to another.
Such an act is assur only m’drabbanan.

The Chiddushei HaRashba there 24 explains in greater detail. He
writes that Bishul is different being that a Melacha D’oraisa is
transgressed. On the other hand, the Gemara is discussing a case

which happened on Yom Tov. His point is to show that there truly is
no issur Hotza’ah applicable. On Yom Tov such an act is completely
muttar. He even adds that of course it would be assur to eat the fruits
if they were actually removed into a public domain on Shabbos itself
just like the din by Mevashel. The Magen Avraham 25 cites the words
of Tosafos.

The Ramban 26 answers Tosafos’s question using a different
approach. He writes that although all types of Maiseh Shabbos are
assur on Shabbos itself in order to prevent their benefit (such as what
one cooked, took Ma’aser off from, or anything comparable),
nevertheless the fruits here are different. They began in the person’s
house, were removed to a public area, and then brought back to the
house. As such, there is no reason to assur them. They didn’t come
to the house through issur Shabbos being that they actually originated
there. No benefit is had from a Maiseh Shabbos at all.

He then adds that of course if they were to remain in the public
domain (without being returned to the house) it would be assur to eat
them. Consuming them there would be to do so through the means of
issur Shabbos. On the other hand, when returned to the house one can
eat them there being that no benefit is had from a Maiseh Shabbos.

What become clear from Tosafos, the Rashba, and Ramban is that
concerning where one actually transgresses the issur Hotza’ah
d’oraisa, there it would be assur for him to benefit through the issur
Maiseh Shabbos.

On the other hand, the Ritvah b’shem Rabbeinu Yonah asserts that
concerning both the issur Hotza’ah and techumin there is no
application to Maiseh Shabbos. This is because the issur of Maiseh
Shabbos is something that was initiated where an actual change
happens to the object itself. The term Maiseh refers to a physical
change, and this issur is dubbed Maiseh Shabbos to allude to areas
where physical change happens to an object. However, where all one
does is transgress the issur Hotza’ah and no change happens to the
object itself, as such there is no reason to assur because of Maiseh

NOTESNOTES

Through this he raises how one who cooks on Shabbos makes the food assur for
consumption just like other maichalos assuros. As such, the food becomes forbidden
to eat even where one doesn’t benefit from the Bishul such as in a case where it was
already roasted prior to being cooked. Although he would have preferred to eat
roasted and not cooked meat and there is no real benefit from the Melacha,
nevertheless the act of Bishul transforms the meat into forbidden food just like all
other maichalos assuros. On the other hand, concerning different forms of benefit
they are only assur if made possibly purely through the act of Melacha itself.
However, if one was capable of having a certain benefit even before the act was
committed, then such a thing remains permissible. This applies even to food as the
forbidden status is only given with regard to it consumption and not benefit.

He then continues that although we only find this difference between an issur
achilah and issur ha’na’ah within the words of Rebbi Yochanan and not Rebbi
Yehudah, nevertheless it truthfully applies to Rebbi Yehudah as well.

He then uses this concept to explain what the Beis Yosef 35 asserts b’shem the
Rashba. The Beis Yosef discusses a case where one tells a Goi to make a fire and
boil water for him on Shabbos. He writes that if the water got cold it would still be
assur for him to drink it. Not only that, if the water had previously been boiled and
then reverted to this state, even to those who hold even by liquids that there is no
Bishul after Bishul, nevertheless it would still be assur to drink the water since it was
cooked by a fire on Shabbos.

Now, on the surface this is difficult to understand. When the water returns to its
original cold state, it comes out that one isn’t benefitting from the Maiseh Shabbos
at all. As such, it is hard to hear why it should be assur to drink the water then. If
one warms up water using Arlah oil or Klayim wood and then the water gets cold
again, the din isn’t for it to be assur to drink. One is allowed to drink it being that
there is no longer any benefit had from the Arlah or Klayim. This being the case the
same should apply to Maiseh Shabbos as well.

As a result, we are forced to say that something cooked on Shabbos is given the
status of a maichal issur for the entire day. It doesn’t make a difference then if one
actually benefits from the aveirah or not. Therefore, even where the cooking
happened through a Goi, since while the water was hot it was assur to drink being
that the Goi was his shaliach, as such it becomes assur the entire Shabbos.

This then has a practical application where one cooks water on Shabbos for the
purpose of bathing. Although in doing so he transgresses an issur Torah,
nevertheless since bathing is merely a form of benefit, as such it would be muttar
to use the water as soon as it cools down. When cold again there no longer is any
benefit had from the Maiseh Shabbos. There isn’t reason to say that because it was
assur while hot it should be assur the entire Shabbos. This is something said
specifically with regard to eating or drinking and not benefit. [See more what he
has to say there.]



Babba Kama Daf 79
Chiyuv onsin for a thief

4

sufficient, following the principle that shaliach shel adam 
kemoso. 

He proves this from the words of Tosfos in the cur-
rent sugya. Tosfos writes that a thief becomes liable for 
onsin through the meshichah of a shomer and this is not 
subject to the principle that ein shaliach lidvar aveirah 
because the shomer does not know that the item belongs 
to someone else. One can ask that in order for the thief 
to become liable for onsin, there must be some kind of 
kinyan, just as a purchase or the receipt of a gift. Every 
kinyan requires the koneh to have intention to make it, 
and if the shomer did not have intention to acquire the 
gezeilah, being that he did not know that it was stolen, 
how can the thief become liable? It is clear from here 
that the act of a kinyan from the shaliach is effective if 
the meshaleach has intention to acquire, following the 
principle of shaliach shel adam kemoso. 

However, the Nesivos Hamishpat11 disagrees with 
this. He writes that if the koneh does not intend to 
acquire the item, the intent of the meshaleach will be of 
no avail. 

The Divrei Yechezkel12 also concludes that when a 
shaliach is sent to pick up an item, if the shaliach thinks 
that the item belongs to the meshaleach and picks it up 
merely to give it to him, the meshaleach does not acquire 
it and the intent of the meshaleach does not help. This is 
because the intent that is required for a kinyan is that an 
act without intention to do a kinyan is not considered an 

act of kinyan at all. If so, when a shaliach does an act with-
out particular intent, since it is not considered an act of 
kinyan, it will not help that the meshaleach has intention 
to acquire. The act of the shaliach, which was devoid of 
intent, is like the act of a monkey, and the intent of the 
meshaleach will not help to make it considered as if the 
shaliach made a kinyan.

He comments on the halachah that is taught in the 
current sugya that a thief who tells a shomer to take 
something outside for him becomes liable for onsin 
based on the halachah of shelichus even if the shomer was 
unaware that the item was being stolen. According to the 
above, this should not be considered an act of meshichah. 
However, the reason that the thief indeed does become 
liable is that since the shomer did the meshichah in order 
to bring upon himself the liabilities of a shomer, the 
thief becomes liable with this meshichah. The fact that 
it is called a meshichah regarding the shomers liabilities 
makes it considered a meshichah also rearding the kin-
yanei gezeilah of the thief. Since it is a meshichah for one 
respect, it is also a meshichah for other matters. However, 
if one would ask someone to pick something up for him, 
and that person thinks that the item belongs to the one 
who asked him and does not know at all that it is hefker, 
the intent of a shaliach will not help. Since the shali-
ach did not intend to make an acquisition through the 
meshichah, it is not considered a meshichah at all. [See a 
similar discussion in the Notes and Addenda]. 
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