[image: ]

www.daf-yomi.com
afchunk.xhtml
בבא קמא כח ע"ב - Steinsaltz

But if the person himself was injured, the owner of the jug is exempt, as it is the ground that caused his injury, not the jug or the water.


Rav Yehuda continued: When I stated this ruling of Rav before Shmuel, he said to me: After all, we derive the cases of damage caused by leaving one’s stone, one’s knife, or one’s load in the public domain from the case of one’s pit, and I therefore read, i.e., apply, with regard to all of them the inference of the Sages from the verse: “And an ox or a donkey fall therein” (Exodus 21:33), that the one who dug the pit is liable only if what incurred damage is an ox, but not a person, or a donkey, but not vessels.


And this statement applies with regard to a situation where the person is killed, i.e., if one fell into a pit and was killed, the person who dug it is exempt from paying restitution, since the verse refers exclusively to an animal that was killed. But with regard to damage, the digger of the pit is liable to pay restitution for injury to a person, but exempt from paying restitution for damage to vessels, for which no distinction between death and injury can be applied. Therefore, the ruling in the case of the jug that broke in the public domain should be the opposite. The owner of the jug is liable to pay restitution for injury caused to another, as Shmuel holds that he is liable even if the injury is caused by the impact with the ground, but that he is exempt from paying restitution for the damage done to the clothes of the one who slipped.


The Gemara asks: And how would Rav answer this difficulty? The Gemara answers: This presumption that liability for damage caused by one’s stone, knife, or load is derived from the category of Pit, thereby exempting him from payment for damage to vessels, applies only in a case where he renounced ownership of them. But in a case where he did not renounce ownership of them, it is considered to be like any other case where his property causes damage. Therefore, he is liable to pay for damage caused to the vessels.


Rav Oshaya raises an objection from a baraita discussing Pit: It is derived from the verse: “And if a man shall open a pit, or if a man shall dig a pit and not cover it, and an ox or a donkey fall therein” (Exodus 21:33), that the digger is liable to pay restitution only if what incurred damage is an ox but not a person, or a donkey but not vessels. From here the Sages stated that if an ox with its equipment fell into a pit, and the ox was wounded and the equipment broke; or if a donkey with its equipment fell in, and the donkey was wounded and the equipment tore, then the one who dug the pit is liable to pay restitution for any injury sustained by the animal but exempt from paying restitution for the damaged equipment. To what case is this similar? It is similar to the case of his stone, or his knife, or his load that he left in the public domain, and they caused damage.


The Gemara questions the wording of the baraita: On the contrary, it should have stated: What is similar to this, since the cases of one’s stone, knife, or load are not mentioned in the Torah, but are derived from the case of Pit. Rather, the wording should be emended as follows: What is similar to this? It is the case of his stone, or his knife, or his load that he left in the public domain, and they caused damage.


The baraita continues: Therefore, if one dropped his flask on a stone that was left in the public domain, breaking the flask, the owner of the stone is liable.


The first clause of this baraita is difficult according to the opinion of Rav, since it compares the cases of a stone, a knife, and a load to the case of Pit, and it does not distinguish between a situation in which he renounced ownership of them or one where he did not. And the last clause of the baraita, which deems the owner of a stone in the public domain liable to pay restitution for the damage to the broken flask, is difficult according to the opinion of Shmuel. According to him, the owner should be liable only for causing injury and not for damaging vessels.


The Gemara responds to this objection: And according to your reasoning, the baraita itself should pose a difficulty for you, since the first clause states that one is exempt from liability for damage to vessels, and the last clause states that he is liable.


Rather, Rav resolves the contradiction according to his line of reasoning, and Shmuel resolves it according to his line of reasoning.


Rav resolves it according to his line of reasoning as follows: In what case is this statement said? Concerning what case does the baraita rule that a stone, a knife, and a load are analogous to Pit, exempting their owner from liability for breakage to vessels caused by them? It is where he renounced ownership of them. But if he did not renounce ownership of them he is liable. Therefore, if one dropped his flask on a stone belonging to another person in the public domain, the owner of the stone is liable to pay for the damage to the flask.


And Shmuel resolves the contradiction according to his line of reasoning: Now that you said that the cases of one’s stone, one’s knife, and one’s load are similar to one’s pit, then according to Rabbi Yehuda, who deems one liable to pay for damage caused to vessels by falling into a pit that he dug, one is therefore liable in a case where someone dropped his flask on a stone belonging to him, and the flask broke.


§ Rabbi Elazar says: They taught that the owner of the stone is liable only in a case where the pedestrian stumbled on the stone and the flask scraped against the stone and broke. But if he stumbled on the ground, not the stone, and the flask consequently fell and scraped against the stone, causing the flask to break, the owner of the stone is exempt from liability for the damage.


In accordance with whose opinion is this statement? It is not in accordance with the opinion of Rabbi Natan, who maintains that if damage is caused by two people and one of them is exempt from paying compensation, the other must pay the entire amount. Similarly here, since there is no liability for damage caused by stumbling on the ground, compensation should be collected from the owner of the stone.


There are those who say an alternative version of this discourse: Rabbi Elazar says: Do not say that it is only in a case where the pedestrian stumbled on the stone and the flask scraped against the stone, causing the flask to break, that he is deemed liable, but that if he stumbled on the ground and the flask scraped against the stone, causing the flask to break, he is exempt. Rather, even if the pedestrian stumbled on the ground and the flask scraped against the stone, causing the flask to break, he is liable. In accordance with whose opinion is this statement? It is in accordance with the opinion of Rabbi Natan.


§ The mishna teaches that if someone’s jug broke in the public domain and one slipped in the water from the jug and was injured from the fall, or if he was injured by the shards of the broken jug, the owner of the jug is liable. Rabbi Yehuda says: In a case where the owner of the jug acted with intent, he is liable, and in a case where he acted without intent, he is exempt. The Gemara asks: What are the circumstances in which it is considered that he acted with intent?


Rabba says: Even where he just intends to lower the jug off his shoulder and accidentally breaks it, he is liable to pay for the damage he causes, according to Rabbi Yehuda. Abaye said to him: By inference, does Rabbi Meir, who is the anonymous first tanna of the mishna, deem him liable even if the jug cracked by itself? Rabba said to him: Indeed, Rabbi Meir would deem him liable even if he were holding the handle of the jug in his hand, the optimal manner for holding it, and the handle snapped, causing the jug to fall and break, an accident clearly beyond his control.


The Gemara asks: Why is this so? Isn’t he the victim of circumstances beyond his control? And the Merciful One exempts a victim of circumstances beyond his control from punishment, as it is written with regard to a betrothed young woman who is raped: “But to the young woman you shall do nothing” (Deuteronomy 22:26).


And if you would say that this matter applies only with regard to exemption from the death penalty, but with regard to damages one is liable even for circumstances beyond his control, but isn’t it taught in a baraita: If one’s jug broke and he did not remove its shards, or if his camel fell and he did not stand it up, Rabbi Meir deems him liable to pay for any damage they cause, and the Rabbis say that
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