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But if you say that the witnesses came to forewarn the man, to caution him to safeguard his animal from causing harm, then they must have come on three separate days. And if so, let these first witnesses say: Did we know that after three days these other witnesses were going to come to testify about the animal? Therefore, it must be that the case in the baraita is one where the three groups of witnesses all came on the same day, and if that is so, the purpose of the testimony must be to render the ox forewarned.


Rav Ashi said: I recited this halakha before Rav Kahana and he replied to me in response to this proof: And does it work out well to say that they are coming to render the ox forewarned? Even in a case where all of the witnesses arrive in court on the same day, let these last witnesses say: From where were we to know that all those standing in court came to testify about the ox? We came to make this person liable to pay for half the cost of the damage his animal allegedly caused, but we are not responsible for the attempt to make him pay the full cost of the damage for the third incident.


The Gemara answers: It must be that the case concerns a situation where the different groups of witnesses were observed signaling to each other, and therefore it is clear that they were aware of each other’s testimony and that they came to the court for this purpose. Rav Ashi said: The case is one where they all came in succession, one following the other, and therefore it is clear that the latter witnesses are aware of the former.


Ravina said: In this case the witnesses said that they were acquainted with the owner of the goring ox but they were not familiar with the ox itself. This indicates that they were coming to court to render the ox forewarned, as the witnesses are not able to identify the goring ox and they would not be able to hold its owner liable to pay for half the cost of the damage, as this payment is paid only from the proceeds of the sale of the animal. Therefore, the only purpose of their testimony would be to hold the owner liable to pay the full cost of the damage for the third incident, as this payment is made from the owner’s superior-quality land.


The Gemara asks: But if they were not familiar with the ox, how could they render it forewarned? The Gemara answers: They said to the animal’s owner: You have a goring ox among your cattle, and therefore you need to safeguard all of the cattle.


§ A dilemma was raised before the Sages: In the case of one who incites another’s dog against another, i.e., a third person, and he is injured, what is the halakha? The one who incited the animal against him is certainly exempt, since he did not cause the damage directly and neither did his property; but what is the halakha with regard to the owner of the dog? The Gemara explains the different sides of the question: Do we say that the owner of the dog can say to the injured party: What did I do to the dog? Or perhaps we say to him: Since you were aware that if others incite your dog it is prone to being affected by the incitement and attacking, you ought not to have kept it in your possession. Since you did, you are liable for the damage and the injuries it causes.


Rabbi Zeira said: Come and hear a solution from the baraita: And an ox reverts to its former innocuous status if children pet it and nevertheless it does not gore. It can be inferred from this that if it gores when the children pet it, the owner would be liable to pay for the damage. An ox that gores because children pet it can be likened to one that gores because it was incited to do so, and nevertheless the mishna holds the owner liable. Abaye said: Is it taught in the baraita that if it gored the owner is liable? Perhaps that is not what the baraita means. It merely means that if it gored it does not revert to innocuous status; but the owner is not liable for any of the damage caused by that goring because the children incited the animal to do so, and therefore nothing can be conclusively demonstrated from the baraita.


The Gemara attempts to prove this point from another source: Come and hear a solution from a mishna (Sanhedrin 76b): If one incited a dog against another person, or incited a snake against another person, he is exempt. What, is it not that the one who incited the dog against him is exempt, but the owner of the dog is liable? The Gemara rejects this: No, say that even the one who incited the animal against him is exempt, as well as the owner.


Rava said: Even if you say that one who incites the dog of another against yet another person is liable, nevertheless if he incited the dog against himself, i.e., the dog bit the one who was inciting it to attack, he is exempt. What is the reason for this? Due to the principle that with regard to anyone who deviates from normative behavior in his actions, if another came along afterward and deviates from the norm with regard to the action the first has done and thereby causes damage to him, the one who causes the damage is exempt from liability. Since this individual deviated from the normative behavior and incited the dog against himself, the owner of the dog is not responsible for any damage the dog causes to him as a result, although generally speaking any time a dog bites it is in and of itself a deviation from its typical behavior and something for which its owner would normally be held liable.


Rav Pappa said to Rava: It was stated in the name of Reish Lakish in accordance with your opinion, that if anyone deviates from normative behavior in his actions, if another came along afterward and deviates from the norm with regard to the action the first has done and thereby causes damage to him, the one who causes the damage is exempt from liability. As Reish Lakish says: If there were two cows in the public domain, one prone in the street and the other one walking, if the walking cow kicked the prone cow, its owner is exempt from liability. But if the prone cow kicked the walking cow, its owner is liable. The rationale for this is that since it is typical behavior for cows to walk in the public domain and the prone cow deviated from this behavior, even if the walking cow also acted atypically and kicked the prone cow, the owner is exempt from liability.


Rava said back to Rav Pappa: That is not in accordance with my opinion, as I would have held the owner of the walking cow liable in that case, because in my opinion we say to him on behalf of the prone cow: It is true that you have the right to tread on me in the public domain but you do not have the right to kick me, and therefore Rava’s and Reish Lakish’s opinions are not exactly the same.


MISHNA: And what is the case of the ox that causes damage while on the property of the injured party, mentioned in an earlier mishna (15b) that listed animals that are forewarned? If the animal gored, pushed, bit, squatted upon, or kicked another animal in the public domain, the owner is liable to pay half the cost of the damage if the ox was innocuous, but if it acted while on the property of the injured party, Rabbi Tarfon says: He must pay the full cost of the damage, and the Rabbis say: He must pay half the cost of the damage, as in any other case classified as Goring.


Rabbi Tarfon said to the Rabbis: If in a place where the Torah was lenient with regard to damage classified as Eating and with regard to Trampling, specifically in the public domain, as the owner is exempt from liability, nevertheless the Torah was strict with regard to these forms of damage if they occurred on the property of the injured party, requiring him to pay the full cost of the damage, then in a place where the Torah was strict with regard to cases of damage classified as Goring, specifically in the public domain, requiring the owner to pay for half the cost of the damage, is it not right that we should be strict with regard to this form of damage if it occurs on the property of the injured party to likewise require the owner of the animal to pay the full cost of the damage?


The Rabbis said to him: Although there is an a fortiori inference being applied here, still it is sufficient for the conclusion that emerges from an a fortiori inference to be like its source, meaning that the halakha cannot be stricter with the inference than it is with the case that serves as the source of the inference. Therefore, just as one is liable to pay half the cost of the damage classified as Goring in the public domain, so too, for damage classified as Goring on the property of the injured party he is liable to pay only half the cost of the damage.


Rabbi Tarfon said to them: If that is your opinion, then I as well
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