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You have derived benefit from my property, as by living there you saved the money you otherwise would have had to pay in order to rent out a different courtyard, and therefore you must pay me for the benefit you derived.


Rami bar Ḥama said to him: This dilemma is not new; rather, it is discussed in the mishna, and the mishna already provided a solution. Rav Ḥisda asked him: To which mishna are you referring? Rami bar Ḥama said to him: After you serve me, I will tell you. Rav Ḥisda took hold of Rami bar Ḥama’s scarf [suderei] and folded it, as an act of service. Rami bar Ḥama then said to him: This is the mishna: If the animal derives benefit, the owner of the animal pays for the benefit that the animal derived. This demonstrates that one who derives benefit must pay for the benefit he derives, even if the injured party is not entitled to payment for his loss.


Rava said: How little does a man who has the assistance of his Lord have to worry or be concerned about the possibility that his opinion may not be accepted, as even though the dilemma that was raised is in fact not similar to the case in the mishna quoted by Rami bar Ḥama, Rav Ḥisda nevertheless accepted it from him. This case in the mishna, about the animal eating produce in the public domain, is where this one derives benefit and that one suffers a loss, and that case of the squatter living in the courtyard, is where this one derives benefit and that one does not suffer a loss.


The Gemara asks: And what does Rami bar Ḥama think? Why does he equate the two cases? The Gemara explains: He holds that if produce is left in the public domain without specification with regard to its ownership, it is assumed that the owner has rendered it ownerless. The owner does not expect to derive benefit from the produce, and therefore when the animal ate it he suffered no loss. Consequently, it is a case where this one derives benefit and that one does not suffer a loss, and it is comparable to the case of the squatter in the courtyard.


The Gemara attempts to cite conclusive evidence from another case: We learned in a mishna (Bava Batra 4b): If one’s fields surround the fields of another on three sides, and he fenced in the first, the second, and the third field, thereby providing protection also to the other man’s field, the court does not obligate the owner of the inner field to share in the costs of the fence, as he can claim that he does not derive benefit from it, since his field remains exposed on the fourth side. The Gemara infers: But this indicates that if his fields surrounded the inner field on all four sides, and the owner of the outer fields fenced the field on the fourth side as well, the court does obligate the owner of the inner field to share in the expenses.


The Gemara suggests: Conclude from the mishna that where this one derives benefit and that one does not suffer a loss, the one who derives benefit is obligated to pay for that benefit. In this case, the owner of the inner field benefits from the fence while the owner of the outer field does not suffer a loss, because in any event he would have needed to build those fences, and the owner of the inner field is obligated to share in the expense. The Gemara rejects this: It is different there because the owner of the outer field can say to the owner of the inner field: Your field caused me to have to build the fence with a larger circumference than I would have otherwise needed to had your field not been there, and therefore your field caused me an additional expense. This case is therefore similar to those where this one derives benefit and that one suffers a loss.


The Gemara attempts another resolution: Come and hear a proof from the continuation of that mishna. Rabbi Yosei said: If the owner of the surrounded, i.e., inner, field arose and enclosed the fourth side on his own, the court imposes upon him the obligation to pay his share of all of it, as through his actions he demonstrated that he was interested in having the fence installed. The Gemara infers from this: The reason the court imposes upon him the obligation to pay his share of all of it is because the owner of the surrounded field arose and enclosed the fourth side himself. By inference, had the owner of the surrounding field built the fourth fence, the owner of the inner field would be exempt.


The Gemara suggests: Conclude from the mishna that where this one derives benefit and that one does not suffer a loss, the one who derives benefit is exempt. The Gemara rejects this: It is different there because the owner of the inner field can say to the owner of the surrounding fields: For me, the protection of a fence worth a dinar would have been sufficient; I did not wish to pay for such an expensive fence.


The Gemara attempts another resolution: Come and hear a proof from a mishna (Bava Metzia 117a): If a house and its upper story, which belonged to two separate people, collapsed, necessitating that the entire structure be rebuilt, and the owner of the upper story told the owner of the lower story of the house to build the lower story again so that he could rebuild the upper story, but the owner of the lower story does not want to do so, the owner of the upper story may build the lower story of the house and live in it until the owner of the lower story will pay him for his expenses, and only then will he be required to vacate the lower story of the house and build the upper story.


The Gemara infers: It is all of his expenses that the owner of the lower story of the house is obligated to pay him, and he does not subtract from the amount compensation for rent for the time that the owner of the upper story lived in the lower story of the house. Conclude from the mishna that where this one derives benefit and that one does not suffer a loss, the one who derives benefit is exempt, as the owner of the upper story derived benefit from living in the lower story, while the owner of the lower story did not suffer a loss, since he said he did not need it. The Gemara rejects this proof: It is different there because the lower story of the house is subjugated to the upper story, because it also serves as the foundation of the upper story, and therefore the owner of the lower story of the house is obligated to provide lodging to the owner of the upper story in the interim.


The Gemara attempts another resolution. Come and hear a proof from the continuation of the mishna, in which Rabbi Yehuda disagrees with the first tanna and holds that the owner of the upper story may not reside in the lower story of the house without payment. Rabbi Yehuda says: A proof that the owner of the upper story must pay rent is from the halakha that even this one who resides in another’s courtyard without his knowledge must pay him rent. Conclude from the mishna that when this one derives benefit and that one does not suffer a loss, the one who derives benefit is obligated to pay. The Gemara rejects this: It is different there, as there it is possible to claim that the owner of the lower story suffers a loss due to the blackening of the walls, as when a person lives in a home, the value of the house depreciates due to the use.


This dilemma was not successfully resolved so they sent it to the academy of Rabbi Ami to ask his opinion. Rabbi Ami said: And what did this squatter do to the owner? What loss did he cause him? How did he damage him? Rav Ami holds that if this one derives benefit and that one does not suffer a loss, no payment is necessary. When asked about this dilemma, Rabbi Ḥiyya bar Abba said: Let us consider the matter. After waiting and not receiving a response they sent the question to Rabbi Ḥiyya bar Abba again. He said: They keep sending me this dilemma; had I found a response to their question, would I not have sent them a reply? They should have realized that Rabbi Ḥiyya bar Abba did not have an answer for them.


It was stated that the amora’im discussed this matter: Rav Kahana says that Rabbi Yoḥanan says: He need not pay him rent, and Rabbi Abbahu says that Rabbi Yoḥanan says: He must pay him rent.


Rav Pappa said: This statement of Rabbi Abbahu, citing Rabbi Yoḥanan, was not stated explicitly; rather, it was stated from an inference that Rabbi Abbahu drew from something that Rabbi Yoḥanan said in a different context. As we learned in a mishna (Me’ila 5:4): If the treasurer of consecrated property took for himself a stone or a cross beam that had been consecrated, he has not violated the prohibition of misuse of consecrated property. This is because his act of taking the stone or the beam has not effectively removed it from within the jurisdiction of Temple property, as any item under his control is in the possession of the Temple treasury.


If the treasurer gave it to another as a gift, he has then misused consecrated property, as he removed it from the possession of the Temple and conveyed it into the possession of another. But the other man, who received the item, has not misused a consecrated item until he actually uses the item. If the treasurer himself built it into his house, he has not violated the prohibition of misuse of consecrated property until he has lived beneath it for an amount of time worth one peruta.


And Shmuel said: And this is the halakha provided that he placed it over the skylight, as were he to have built it into the actual structure of the house, he would have violated the prohibition of misuse with the very act of construction, as by doing so he effects a change in the stone itself. By contrast, when he places the stone in a place from which it is easy to remove it and give it back, then as long as he has not lived beneath it, he has not, as yet, misused consecrated property.


And Rabbi Abbahu sat before Rabbi Yoḥanan and was saying in the name of Shmuel: That is to say, one who resides in another’s courtyard without his knowledge must pay him rent, similar to the treasurer who resides beneath the consecrated beam without detracting from the value of the beam in any way but has nevertheless violated the prohibition of misuse since he has derived personal benefit from it. And Rabbi Yoḥanan remained silent and offered him no reply.


Rabbi Abbahu thought that since he was silent, this must mean he concedes to his conclusion, and therefore, from then on he would cite this opinion in the name of Rabbi Yoḥanan. But that is not so. The reason Rabbi Yoḥanan was silent was because he did not pay attention to Rabbi Abbahu and did not bother to contradict his opinion on the issue. In truth Rabbi Yoḥanan’s opinion is as was reported in his name by Rav Kahana, that a squatter living on someone else’s premises without his permission and without causing him any loss does not need to pay the owner any rent.


The Gemara explains the distinction between that case and the case of the consecrated stone or beam. The reason the treasurer of consecrated property is considered to have misused consecrated property by deriving benefit from it is in accordance with the statement of Rabba, as Rabba says: Consecrated property from which one derived benefit without the Temple treasury’s knowledge
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